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EXPLANATNRY NOTTCE

*n the codified version of the HHS Acquisition Regulation
(44SAR)Y, U8R CFR Chapter ? (the Federal Register version),
the term "l Reservedl™ and the CFR paragraph designation to
which the term referred were deleted from the entire Chapter
by an amendment to the original document. This was done

to accommodate the regulatory requirement of the Office

of the Federal Register prescribing the use of the term
"[Reserved],"” and to eliminate any concern that the HHSAR
may be disregarding or negating the corresponding text in
the Federal Acquisition Regulation (FARY, 48 CFR Chapter 1.

However, in this loose-leaf version of the HHSAR, which contains
the same regulatory text as the codified version, the Department
has opted to retain the term " [Reserved )" and the paragraph
designation to which the term refers. This is being done to
present a sequential flow within the sections where the term
appears, make it easier for the user to follow, and eliminate
possible user confusion that paragraphs might be mislettered.
The use of the term does not, in any way, negate or modify the
corresponding FAR text.
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Subpart 301.1
Purpose, Authority, |ssuance

301.101 Pur pose.

(a) The Department of Health and Human Services Acquisition
Re([;_ul ation (HHSAR) IS issued to establish uniform acquisition
policies and procedures for the Departnent of Health and Human
Services (HHS) which conform to the Federal Acquisition
Regul ati on (FAR) System

(b) The HHSAR inplenents and suppl enents the FAR
(I'npl ementing material expands upon or indicates the manner of
conpliance with related FAR material. Supplementing material is
new material which has no counterpart in the FAR)

(c) The HHSAR contains all formal departnmental policies and
procedures that govern the acquisition process or otherw se
control contracting relationships between the Department's
contracting offices and contractors.

301.102  Authority,

The HHSAR s prescribed by the Assistant Secretarg for
Managenent and Budget under the authority of 5 U S C 301 and
Section 205 (c) of the Federal Property and Adm nistrative
Services Actof 1949, asanended (40 v.S.C. 486(c)), as del egated
by the Secretar)(. The Assistant Secretary for Minagenent an
Budget has redelegated the authority to establish all
departnental acquisition policy and publish all acquisition
regulations to the Deputy Assistant Secretary for nagenent and
Acqui si tion. This authority is not redelegable.

301. 103 Applicability.

The FAR and HHSAR apply to all HHS acquisitions as stated in
FAR 1.103. Unless specified otherw se, these regulations apply
to acquisitions within and outside the United States.
301. 104 | ssuance.
301.104-1 Publication and code arrangenent.

o ga) The HHSAR is also published in the sane forms as
indicated in FAR 1.104-1(a).
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(b) The HHSAR is issued in the Code of Federal Reqgulations
(CFR) as Chapter 3 of Title 48, Department of Health and Human
Services Acquisition Regulation. It may be referenced as "48 CFR
Chapter 3."

301.104-2 Arrangenent of regulations.

(&) Ceneral. The HHSAR conforms to the FAR with respect to
divisional arrangenents: i.e., subchapters, parts, subparts,
sections, subsections, and paragraphs.

(b) Numbering. The FAR System of nunbering permts the
keying of the same or simlar subject matter throughout Chapters
1 (FAR) and 3 (HHSAR). However, unlike the FAR nunbering schene,
our schenme varies somewhat in the nunbering to the left of the
decimal point. \ereas the FAR only identifies the part number
to the left of the decimal point, our corresponding reference
identifies the chapter as well. For exanple, this corresponding
paragraph in the FARIis nunbered 1.104-2(b) where wi® is the part
nunber (may be one or two digits and is followed by a decimal
point)."1" (to the right of the decimal point) is the subpart
nunber, *"04%" (always two digits) is the section nunmber, %2* is
the subsection nunber (ral ways hyphenated), and *(b)" is the
paragraph reference. he corresponding HHSAR reference is
301.104-2 (b) where the ®3w or first digit is the chapter nunber
assigned to the particular departnent or agency (my be two
digits), and the "01" represents the part number (part nunbers
will always be two digits foragencies irgjl enenting the FAR).
The remaining nunbers are identical to and represent the sane
divisions as the FAR exanple.

(c) References and cjtations.

(1) Unless otherwise stated, references indicate parts,
aﬂgggrts, sections, subsections, etc. of this regulation, the

(2) This regulation shall be referred to as the Departnent
of Health and Human Services Acquisition Requlation (HHSAR). Any
reference may be cited as "HHSAR" followed by the appropriate
nunber. Wthin the HHSAR the number alone will be used.
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(3) Citations of authority shall be incorporated where
necessary.  All FAR reference nunbers shall be preceded by "FAR".

301. 104-3 Copi es.

Copies Of the HHSAR in Federal Register and CFR form may be
&Jrchased by the public fromthe Superintendant of D%%Ents,
vernment Printing Ofice (GO, Washington, D.C :
Loose- | eaf copies 0f the HHSAR '‘may be obtained by departnental
personnel having a needfor the docunent by placing an order with
aDirectives Distribution Coordinator in accordance with General
Admnistration Mnual Chapter 1-00, #ms Staff Minual System

301.105 omMB approval wunder the Paperwork Reduction Act.
The following oMB control nunbers applytothe infornation

collection and recordkeeping requirenments contained in this
regul ation:

HHSAR Segnent oMB Control Number
315. 4 0990- 0139
324.70 0990- 0136
332. 406 0990- 0134
342. 7103 0990- 0131
352.215-71 0990- 0139
352.216-70 0990- 0138
352.224-70 0990- 0136
352.228-70 0990-013s
352.232-71 0990- 0134
352.232-73 0990-0134
352.233-70 0990- 0133
352.270-1 0990-0129
352.270-2 0990- 0129
352.270-3 0990- 0129
352.270=~5 0990- 0130
370.1 0990- 0129
370. 2 0990- 0129

_ The oMB control nunber "OMB No. 0990-011S" i S to be
included in the upper right corner of the first page of all
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solicitations, purchase orders, and contracts issued by
departmental contracting activities. The nunber repreSents
approval of the HES acqui sition processand covers recordkeeping
and reporting requirements which are unique, to individual
acquisitions (e.g., requirements contained in specifications,
statements of work, etc.).
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Subpart 301.2
Adm ni stration
301. 201 Mai nt enance of the HHSAR

(a) The HHSAR is prepared and issued under the authority of
the Deputy Assistant Secretary for Mnagement and Acquisition.
Acqui sition policies and procedures which are necessary to ,
implement, supplenent, or deviate from the FARw || be” issued in
the” HHSAR by the Deputy Assistant Secretary for Minagement and
Acqui sition when necessary to acconplish partment-w de acquisi-
t1on objectives.

(b) The HHSAR is maintained by the Office of Acquisition
and Gants Mnagenent. The Director, Ofice of Acquisition and
Grants Mnagenent is responsible for devel 0|0| ng and preparing for
|ﬁsu|a_\|r|1|%ZRal acquisition regulatory material to be included in
the :

301.270  Executive Commttee for Acquisition,

~(a) The Deputy Assistant Secretary for Minagenment and
Acqui sition has ‘established the Executive Commttee for
Acquisition (ECA) to assist and facilitate the planning and
devel opment of departnental acquisition policies and procedures
and to assist in responding to other agencies and organizations
concerning policies and procedures inpacting the Federal
acqui sition process.

~ (b) The EcA consists of nenbers and alternates from the
Office of Acquisition and Gants Mnagement, Division of Contract
Qperations = 0S, Ofice of Human Devel opment Services, Health
Care Financing Admnistration, Social Security Admnistration,
Public Health Service, and, collectively, the regional offices.
The ECA is chaired by the Director, Ofice of Acquisition and
Gants Mnagenent. Al neetings will be held at the call of the
Chairman, and all activities wll be carried out under the
direction of the Chairman.

(c) The ECA to facilitate the planning, developnent, and
coordination of governmentwi de and departmentw de acquisition
policies and procedures, is to:

- (1) Advise and assist the Chairman concerning najor
acquisition policy matters;
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Adm ni stration

ﬁz Review and appraise, at appropriate intervals, the
overal |l effectiveness of existing policies and procedures; and

~ (3) Review and appraise the inpact of new major acquisition
policies, procedures, regulations, and developrments on current
acquisition policies and procedures.

(d) The Chairman wll Periodically issue a list of current
menbers and alternates specifying the nanme, title, organization,
address, and telephone nunber of each. The nenber organizations
are responsible for apprising the Chairman whenever a new nenber
or alternate is to be appointed to the ECA

301. 271 Timng of HHSAR revisions.

HHSAR revisions wll be issued throughout the year as the
need ari ses. HHSAR material shall becone effective on the date
cited in the Federal Register issuance or on the date of the
transmttal notice which distributes it to HHSAR Staff Manual
hol ders, unless otherwi se indicated.
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Agency Acquisition Regulations

_ Each OPDIV or |ower |evel acquisition regulation WIIl be
included in its entirety as a separate appendix to 48 CFR Chapter
3. The Director, Ofice of Acquisition and Gants Mnagenment
w1 assign the appendix desi g\?au on upon approval of the initial
request to establish the OPDIV or lower |evel acquisition

regul ation.
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Subpart 301.3
Agency Acquisition Regulations
301.301 Policy.

(a) (1) The FAR and HHSAR are intended to provide all
necessary regulatory guidance for the conduct of the acquisition
process within the Department. However, there may be sone rare
I nstances where regulations are necessary to inplenent and/or
suppl enent the FAR and/or HHSAR at the Operating Division (OPDIV)
| evel or lower. The Departnent di scoura?es the proliferation of
OPDIV and lower |evel issuances, but wll allow [ower |evel
| ssuances when deenmed pertinent.

301.302 Limtations.

The same limtations applicable to the FAR also apply to the
HHSAR.

301.303 Publication and codification.

(a) The HHSAR shall be codified in Chapter 3 of Title 48,
Code of Federal Regulations. Any OPDIV or lower inplenentation
or supplenmentation of the HHSAR or FAR shall also be codified as
part of Chapter 3. I npl ementing material is that which expands
upon or indicates the manner of conpliance with related higher
| evel nmaterial. Supplementing material is that for which there
Is no counterpart. \Were nmaterial in the FAR requires no
i npl enentation, there will be no corresponding numbers in the
HHSAR.  Thus, there are gaps in the HHSAR sequence of nunbers
where the FAR, as witten, is deened adequate. Suppl enent ary
material shall be nunbered as specified in FAR 1.303.

301.304 Agency control and conpliance procedures.

(a) \enever an OPDIV or |ower |evel organization
determnes a need for an acquisition regulation not covered by
the FAR or HHSAR or wi shes to inplenment or supplenent the
coverage in either, the organization shall prepare a nenorandum
that explains the need, background, justification, and
significant aspects of the proposed regulation and send it,
together with an outline, to the Director, Ofice of Acquisition
and G ants Managenent. The Director will analyze the request to
determne if it has applicability to the HHSAR or FAR if not,
the Director will either approve or disapprove the request for
incorporation into the organization's acquisition regulation. |If
the request is approved, the organization nust prepare the
proposed regulation in Federal Register format, obtain all
necessary concurrences, including Ofice of GCeneral Counsel -
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Busi ness and Administrative Law Division, and send it to the
Director, Ofice of Acquisition and Gants Managenent for review

and approval. The regulation nust be prepared for signature by
the Deputy Assistant Secretary for Mnagement and Acquisition.
Al regulations will be required to be processed through the

public rulemaking process in the Federal Register.

(b) Only the organizations listed in paragraph (d? are
authorized to establish acquisition regulations. As of the date
of issuance of the HHSAR, no acquisition regulations below the
HHSAR |evel exist, and the procedures detailed in paragraph {a)
must be followed to initiate the establishnent of an OPDIV or

| ower |evel regulation.

(c) Under no circunstances shall any organization's

i mpl ementation or supplenentation of the FAR or HHSAR conflict
with, supersede, or repeat, paraphrase, or otherwi se restate
olicies or procedures prescribed by these regulatory issuances.
DIV or lower level material shall follow the nunbering system
format, and arrangenent of the FAR and HHSAR and wll be
aPFIicable onI?/ wWthin the organization issuing it. One copy of
all OPDIV or lower level material issued in |oose-leaf fornmat
shall be furnished the Director, Ofice of Acquisition and
Grants Managenent at the time of issuance.

(d) Material issued by OPDIV or lower |evel organizations
to inplenent and supplenent the HHSAR and FAR shall Dbe identified
by prefixes to the digit 3 (indicating Chapter 3 « HHSAR) as
follows, and shall use the sane nunbering system as the HHSAR

Orsani zati on Prefix

Ofice of the Secretary 0S
Health Care Financing Admnistration HCFA
Ofice of Human Devel opnent Services OHDS
Public Health Service PHS

Al cohol, Drug Abuse, and Mental

Health Admnistration ADAMHA

Centers for D sease Control CDC

Food and Drug Adm nistration FDA

Heal th Resources and Services

Adm ni stration HRSA

Indian Health Service | HS

National Institutes of Health NI H

Social Security Admnistration SSA
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Agency Acquisition Regulations

Each OPDIV or lower level acquisition regulation will be included in
its entirety as a separate appendix to 48 CFR Chapter 3. The Director,
Office of Procurement and Logistics Policy will assign the appendix

designation upon approval of the initial request to establish the OPDIV

or lower level acquisition regulation.
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subpart 301.4
Deviations from the FAR
301. 403 | ndi vi dual devi ations.

Requests for individual deviations to either the FAR or
HHSAR shall be prepared in accordance with 301.470 and forwarded
through adm nistrative channels to the Director, Ofice of
Acquisition and Gants Mnagenent for review and approval.

301. 404 Cl ass devi ations.

Requests for class deviations to either the FAR or HHSAR
shall be prepared in accordance with 301.470 and forwarded
through admnistrative channels to the Deputy Assistant Secretary
for nagenent and Acquisition for review and approval.

301. 470 Pr ocedure.

(a) Wen a contracting activity or contracting office
determnes that a deviation is needed, it shall prepare a
deviation request in menmorandum form and forward it through
admni strative channels to the official designated in 301.403 or
301.404. In an exigency situation, the contracting activity or
contracting office ma?; request a deviation verbally, but is
required to confirmthe request in witing as soon” as possible.

(b) A deviation request shall clearly and precisely set
forth the:

(1) Nature of the needed deviation:

~(2) Identification of the FAR or HHSAR from which the
deviation 1S needed:

(3) Grcunstances under which the deviation would be used:
(4) Intended effect of the deviation:
(5) Time-frame; and

(6) Reasons which wll contribute to conplete understanding
and support of the requested deviation. A copy of pertinent
background ﬁapers.sug:h as a form or contractor's request should
acconpany the deviation request.
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Subpart 301.5

Agency and Public Participation

301.501 Solicitation of agency and public views.
301.501-2 Opportunity for public comments.

(a) Reserved.

(b) Public opportunity for comment on proposed changes or additions
to the HHSAR or lower level acquisition regulations will be offered
whenever the proposed regulation will have an impact on the public
and/or contractors. This will be accomplished by publishing a notice of
proposed rulemaking in the Federal Register which will include the
proposed Ian%uage and the background and rationale for the proposed
regulation. Comments will not be solicited directly from professional or
industry associations or other interested parties; they will be expect
to respond based upon the Federal Register notification. Normally, the
public will be given 45 days to comment. Proposed changes or additions
to the HHSAR or FAR shall be staffed to the Executive Committee for
Acquisition in accordance with 301.270.

301.501-3 Exceptions.

Comments will not be solicited from the public when the change or
addition to the HHSAR or lower level acquisition regulation is deemed
procedural in nature and concerns internal administrative directions
aimed at departmental personnel (see FAR 1.301(b))-

301.503 Public meetings.

Public meetings will not normally be used to solicit comments or views
on HHSAR or lower level acquisition regulations. However, when the topic
is so controversial that the Department or OPOIV believes a public
meeting would be beneficial, public meetings will be convened.
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Subpart 301.6
Contracting Authority and Responsibilities
301. 602 Contracting officers.
301.602-3 Ratification of wunauthorized conmtments.

(b) Pelicy. (1) The Governnent is not bound by agreenents
or contractual conmtnents made to prospective contractors by
ersons to whom contracting authority has not been del egated.
However, execution of otherw se proper contracts made by
individual s without contracting authority, or by contracting
officers in excess of the limts of their delegated authority,
my be later ratified. The ratification nust be in the form of a
witten docunent clearly stating that ratification of a
previously unauthorized act is intended and must be signed by the
head of the contracting activity (HCA).

(.22 The HCA or his/her designee is the official authorized
to ratify an unauthorized commtnent (but see (b) (3), below).

(3) Ratification authority may be redelegated by HCA but
not below the level of the principal official responsible for
acqul sition (PORA).

(c) Limi ijons. (5) The concurrence of |egal counsel
concerning the paynment issue is optional.

(7) The ratification shall be in witten document form
containing verification of each limtation stated in PAR 1.602-3
§C) (1)-(6), and shall be processed in accordance wth 301.602-
(e) Procedures.

(e) Procedures. (1) The individual who nade the
unaut horized contractual commtnent shall furnish the review ng
contracting officer all records and docunents concerning the
conm tment and a conplete witten statement of facts, including,
but not limted to: a statement as to why the contracting office
was not used, a statement as to why the’ proposed contractor was
selected, a list of other sources considered, a description of
work to be performed or products to be furnished, the estimated
or agreed contract price, a citation of the appropriation
avai lable, and a statement of whether the contractor has
comrenced perfornance.
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(2) The contracting officer will review the submtted
material, and prepare the ratification docunent if he/she
determines that the commtnent may be ratifiable. The
contracting officer shall forward the ratification document and
the submtted material to the HCA or designee with any comments
or information which should be considered in evaluation of the
request for ratification. If legal review is desirable, the HCA
or designee will coordinate the request for ratification with the
gf[ ce of Ceneral Counsel, Business and Admnistrative Law

vi si on.

(3) If ratification is authorized by the HCA or designee,
the file will be returned, along with thé ratification document,
to the contracting officer for issuance of a purchase order or
contract, as appropriate.

(4) HCA's or their designees wll report the nunber and
dol | ar value of requests for ratifications received and
ratifications authorized each calendar quarter. Reports shall be
submtted in an original and one copy to the Deputy Assistant
Secretary for Mnagenent and Acquisition to arrive no later than
30 calendar days after the close of each calendar quarter.

301. 603 Sel ection, appointment, and termnation of appointment.
301.603-1 Ceneral .

(a) The appointnent and termnation of appointnent of
contracting officers shall be nade by the principal official
responsi ble for acquisition (PORA). This authority is not
del egable.  The head of the contracting activity shall ensure
that only the PORA is redelegated, and exercises, this authority.

(b) Only GS-1105 and 1106 and GS/GM=-1101 and 1102 personnel
shall be appointed as contracting officers (see 301.603-3(h)).

at one of the four levels specified under the HHS Acquisition
Certification Program (see 301.603-3(b)).

(d) An individual shall be appointed only in instances
where a valid organizational need tor a contracting officer can
be dermonstrated or a replacement position is to be filled. .
Factors to be considered in assessing the need for a contracting
of ficer appointnent include volume of actions, conplexity of
work, and structure of the organization.

(c) The appointment of contracting officers shall be nade
)

SN
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Contracting Authority and Responsibilities
301.603-2 Sel ection.

(a) When an organi zational need for a contracting officer
is determned or a replacement is required, an official (usuall
the prospective contracting officer's immediate supervisor) wl
nom nate a contracting officer candidate. The nomi nation shall
be acconpanied by the candidate's current Standard Form (SF) 171,
Personal Qualifications Statenent, that contains all relevant
information, to include that stated in FAR 1.603-2, a copy of the
nom nee's nost recent performance appraisal, and a copy of the
certificate issued under the HHS Acquisition Certification
Program indicating the current level of certification.

(b) The PORA shall review the submtted material to
determne the candidate's ability to perform the contracting
functions required to nmeet the organizational need. I|f the PORA
requires additional information to make the decision, it shall be

provi ded expeditiously by the nomnating official.
301.603-3  Appoi nt ment .

(a) Contracting officer appointnments shall become effective
when the PORA signs the Standard Form (SF) 1402, Certificate of
Appoi ntnment.  SF 1402's shall be prepared and namintained in
accordance with FAR 1.603-3.

(b) Appointments shall be made at one of the four levels
established by the HHS Acquisition Certification Program
Therefore, the contracting officer candidate nust neet the
mninum eligibility requirenents of certification for one of the
four stated levels. The level will be determned by the
organi zational need or position being refilled (replacenent).
The four levels are as follows:

(1) LEVEL | - PURCHASING ACGENT - Mandatory for all

personnel who have signature authority for small purchases (GS=-
3.102, 1105, and 1106), including orders from GSA sources.

(2) LEVEL Il - ACQUISITION OFFICIAL - Mandatory for those
in the G5 1102 series. Sufficient for delegation of contracting
of ficer authority to a maxi num of $100, 000.

3)  LEVEL IIl - SENTOR ACQUISITION OFFICIAL « Mandatory for
those in the G5 1102 series for delegation of contracting officer
authority above $100, 000.
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(4) LEVEL IV - ACQUISITION MANAGER =~ Mandatory for preaward
review and approval authority as specified in HHSAR Subpart
304.71.

(c) Changes to contracting of fi cer appointnents, either
increasing or decreasing the warrant limtations, shall be nade
by the PORA.  Changes must be made from one of the four
certification levels to another, or within one of the
certification levels, and must be inplemented by the PORA's
i ssuance of a new SF 1402 to replace the existing SF 1402.

(d) Personnel shall not ordinarily be appointed as
contracting officers if they do not meet the qualifications .
prescribed for one of the four certification levels.  However, if
It is essential to appoint a contracting officer who does not
fully meet the certification qualifications, an interim _
appoi ntment may be granted by the PORA. The PORA shall require
as a condition of the interim appointnment that all training or
experience requirenents be nmet within a six nmonth time perrod.
Usual Iy, interim aPpoi ntments shall not exceed six nonths.
Failure to success uIIK conplete the necessary training
requirements or gain the experience within this time frame wll
result in termnation of the appointnent, unless the PORA
determi nes that wunusual circunstances prevented the attainment of

either. In this instance, one additional six nonth interim
appoi ntnent may be issued, but no nore shall be allowed. The
PORA shall fully document all interim appointment actions.

(e) The original SF 1402 shall be provided to the
contracting officer, and a copy shall be retained by the PORA.
Anot her copy of the SF 1402 along with the SF 171 nmaterial shall
be forwarded to the servicing personnel office forinclusion in
the individual's personnel file folder. Files on individuals
should not be established by the PORA

301.603-4 Term nation.

Termnation of contracting officer appointnents shall be
executed by the PORA in accordance with FAR 1.603-4.

301.603-70 Delegation of contracting officer responsibilities.

(a) Non-GS/GW 1101 or 1102 or GS-1105 or 1106 personnel
shall only be delegated contracting officer responsibilities when
determ ned necessary by a warranted contracting officer (holder
of a valid SF 1402), and in accordance with this subsection.
Personnel, such as a contracting officer's representative or an
ordering officer, shall be delegated only the needed
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responsibilities by the warranted contracting officer in a
witten nenmorandum of delegation which clearly states any
limtations on the delegation. Personnel who are not in the
GS/GM=-1101 or 1102 or GS-1105 or GS- 1106 job series shall not be
I ssued a sF 1402, Certificate of Appointnent.

(b) Non-acquisition personnel who are delegated acquisition
responsibilities shall be required to have the training,
experience, and education requirenents necessary for the

responsibilities assigned. [If, for example, responsibility is to
be delegated for making small purchases, the training, education
and experience for Level | =« Purchasing Agent, or its equivalent

as determned by the PORA, shall be required.
301.670 Head of the contracting activity.
301. 670- | Responsi bility.

The head of the contracting activity (HCA) is responsible
for conducting an effective and efficient acquisition program
Adequate controls shall be established to assure conpliance wth
applicable laws, regulations, procedures, and the dictates of
good managenent practices. Periodic reviews shall be conducted
and evaluated by qualified personnel, preferable assigned to
positions other than in the contracting office being reviewed, to
determne the extent of adherence to prescribed policies and
regulations, and to detect a need for guidance and/or training.

301.670~2 Designati on.

Each OPDIV head and PHS agency head has been designated as
HCA along with the followng officials:

(a) Deputy Assistant Secretary for Mnagenent and
Acqui sition, and

(b) Each Regional Director.
301.670-3 Redel egati on.

(a) The heads of contracting activities may redelegate
their HCA authorities to the extent that redelegation is not
prohibited by the terms of their respective delegations of
authority, by law, by the Federal Acquisition Regulation, by the
HHS Acquisition Regulation, or by other regulations. However,
HCA and other contracting approvals and authorities shall not be
redel egated below the |evels specified in the HHS Acquisition
Regul ation or, in the absence of coverage in the HHS Acquisition



HHS Part 301 « HHS Acquisition Regulation System Page 6
Acqui sition Manual
HHS Transmttal 88.01 (12/25/88)

Contracting Authority and Responsibilities

Regul ation, the Federal Acquisition Regulation. To ensure proper
control of redelegated acquisition authorities, HCA's shall
maintain a file containing successive delegations of HCA
authority through and including the contracting officer |evel.

(b) Personnel delegated responsibility for acquisition
functions nmust possess a level of experience, training, and
ability commensurate with the conplexity and magnitude of the
acquisition actions involved.
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Subpart 301.7

Determinations and Findings

301.703 Class determinations and findings.
(a) Reserved.

(b) All class determinations and findings (D&F's) shall be limited to
a period of one year or less.

301.704 Content.

An example of a D&F format may be found in 316.301-3(c). All D&F's
shall be prepared using the referenced format and shall include the
information required by FAR 1.704(2)-(g).
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Part.302
Definitions of Words and Terms

Subpart 302.1 = Definitions

Section 302.100 Definitions of terms,
"Chief of the contracting office."”
"Head of the agency.”

"Head of the contracting activity."

"Principal official responsible for acqufsitfon."
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Subpart 302.1
Definitions
302.100 Definitions of terms.

“chief of the contracting office®™ (CCO is a nid-level nan-
agement official in charge of a contracting office who controls
and oversees the daily contracting operation of an_ Operating
Di vision (OPDIV) or major conponent of an OPDIV. The €CO is
subordinate to the principal official responsible for acquisition
and is located at a nmmnagenment |evel above other contracting
personnel, wusually as a branch chief.

"Head of the agency" or %“agency head" neans the head of the
Qperating Division (OPDIV) for HCFA, OHDS, PHS, and SSA, or the
Assistant Secretary for Mnagenent and Budget (ASMB) for the
Ofice of the Secretary (0S5).

"Head of the contracting activity" (HCA) - see 301.670-2.

"Principal official responsible for acquisition" (PORA) is
defined in terms of certain organizational positions within the
O fice of Managenent and Aciui sition (OVAC- OS), Health Care
Financing Admnistration (HCFA), Ofice of Human Devel opnent
Services (OHDS), Ofice of the Assistant Secretary for Health
(CASH), Al cohol, Drug Abuse, and Mental Health Adm nistration
(ADAMHA) , Centers for Disease Control (CDC), Food and Drug
Adm nistration (FDA), Health Resources and Services Admnis-
tration (HRSA), Indian Health Service (IHS), National Institutes
of Health (NIH), Social Security Adm nistration (ssA), and the
Regi onal Offices (Ro's), as foll ows:

OMAC-0S - Director, Dvision of Contract Operations

HCFA - Director, Ofice of Acquisition and Gants, Ofice
of Budget and Adm nistration

OHDS = Director, Gants and Contracts Managenent Division,
Office of Management Servi ces

OASH = Director, Dvision of Acquisitions Mnagenent,
Adm nistrative Services Center, Ofice of Mnagenment

ADAMHA - Director, Dvision of Gants and Contracts
Managenent, Office of the Adnministrator

¢pc - Director, Procurement and Gants Ofice, COfice
of the Center Director
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FpA - Director, Division of Contracts and Gants Mnagenent,
Ofice of the Associate Comm ssioner for Mnagenment and
Operations

HRSA ~ Director. Division of Gants and Procurement Manage-
ment, Office of Managenent

IHS - Director, Dvision of Contractsand G ants
Policy, Ofice of Admnistration and Managenent

NIH - Director, Division of Contracts and Gants,
Ofice of Admnistration

SSA - Associate Commissioner, Ofice of Acquisition and
Gants

Ro's - Director, Regional Admnistrative Support Center

The PORA is subordinate to the head of the contracting activity
and is the official in charge of the rra#or contracting operation
aﬂ!wty wthin the OPDIV, agency, staff office, or regional
of fice.
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Part 303

Improper Business Practices and
Personal Confl icts of Interest

Subpart 303.1 = Safeguards

Sectfon
303.101 Standards of conduct.
303.101-3 Agency regulations.
Subpart 303.2 « Contract Gratuities
to Government Personnel
303.203 Reporting suspected violations of the Gratuities clause.
Subpart 303.3 e Reports of Suspected
Antitrust Violations
303.303 Reporting suspected antftrust violations.
Subpart 303.4 = Contingent Fees
303.408 Evaluatfon of the SF 119
303.408-1 Responsfbflf  tfes.
303.409 Misrepresentations or violations of the Covenant
Against Contingent Fees.
Subpart 303.5 = Other |mproper Business Practices
303.502 Subcontractor kickbacks.
Subpart 303.6 « Contracts Wi th Government
Employees or Organfratfons
Owned or Controlled by Them
303.602 Exceptions.

Subpart 303.7 « Voiding and Rescinding Contracts

303.704 Policy.
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Subpart 303.1

Saf eguar ds

303.101 standards of conduct.

303. 101- 3 Agency regul ations.

The Department of Health and Human Services' Standards of
Conduct are prescribed in Part 73 of Title 45.
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Subpart 303.2
Contractor Gratuities toGvernnent Personne

303. 203 ReForting suspected violations of the Gatuities
cl ause.

Departnental personnel shall report suspected violations of
the Gatuities clause in accordance with Subpart M Reporting
Violations, of the Departnent's Standards of Conduct (45 CPR
Part 73) and GCeneral Admnistration Munual Chapter S-10, rather
than as specified in FAR 3.203. Refer to Subpart e, Gfts,

Entertai nnent, and Favors, of 45 CFR Part 73 for anexplanation

regarding what is prohibited and what is permtted.
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Subpart 303.3
Reports of Suspected Antitrust Violations
303. 303 Reporting suspected antitrust violations.
A copy of each report of suspected antitrust violations

submtted to the Attorney General shall also be submitted to the
Director, O fice of Acquisition and Grants Management.
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Contingent Fees
303. 408 Eval uation of the SF 119.

303.408-1 Responsibilities.

(a) Reserved.

~ (b) The chief of the contracting office shall perform the
revi ew recgg red béo FAR 3.408-1(b) and should consult with the
Ofice of ner al unsel, Business and Admnistrative Law
Di vision, when deemed necessary.

303.409 Msrepresentations or violations of the Covenant
Agai nst Contingent Fees.

(&) Reports shall be made pronptly to the contracting
of ficer.

(b) (1)-(3) Reser ved.

(4E)e Suspected fraudulent or crimnal matters to be reported
to the Department of Justice shall be prepared in letter format
and forwarded through acquisition channels to the head of the
cont.ractln% activity for signature. The letter nust contain all
pertinent facts and background information considered by the
contracting officer and chief of the contracting office that |ed
to the decision that fraudulent or crimnal nmatters may be
resent. A copy of the signed letter shall be sent to the
rector, Ofice of Acquisition and Gants Managenent.
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Subpart 303.5
Ot her | nproper Business Practice6
303. 502 Subcontractor ki ckbacks.
(a) Reserved.

(b) Any known or suspected violations of the Anti-Kickback
Act (41 U S.C. 51-54) shall be reported to the contracting
of ficer who shall investigate the matter, docunent the findings,
and report the results to the chief of the contracting office.
If the results substantiate the known or suspected violation, the
chief of the contracting office shall notify the Ofice of
General Counsel, Business and Admnistrative Law Division and
report the matter, through acquisition channels, to the head of
the contracting activity. The head of the contracting activity
shal | take appropriate action in consonance with the Act, and
notify the Director, Ofice of Acquisition and Gants Managenent
of the case and its disposition.
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Subpart 303.6

Contracts wth Covernment Enployees or
Organi zations Omed or Controlled by Them

303. 602 Exceptions.

AF roval of an exception to the policy stated in FAR 3.601

shall be made by the head of the oppIv (Assistant Secretary

B_or Managenent and Budget in OS cases) or the Regional
rector.
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Subpart 303.7

Voiding and Rescinding Contracts

303.704 Policy.

For purposes of implementing FAR Subpart 3.7, the authorities granted
to the "agency head or designee" shall be exercised by the principal
official responsible for acquisfton.
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Part 304
Adm nistrative Mtters

Subpart 304.1 = Contract Execution

Section
304. 101 Contracting officer's signature.
Subpart 304.2 = Contract Distribution
304. 201 Procedur es.
Subpart 304.6 - Contract Reporting
304. 602 Federal Procurenent Data System
Subpart 304.8 = Contract Files
304. 801 General . _
304. 804 C oseout of contract files.
304. 804- | C oseout by the office admnistering the contract.
304. 870 G osing review
Subpart 304.70 - Acquisition |nstrunent
| dentification Nunbering System
304. 7000 Scope of subpart.
304. 7001 Nunmpering contracts.
304. 7002 Numbering solicitation docunents.
304. 7003 Nunmbering purchase and delivery orders.
304. 7004 Nunbering basic agreenents.
304. 7005 Nunbering basic ordering agreenents.
Subpart 304.71 - Review and Approval of Proposed
Contract Awards
304. 7100 Scope of subpart. _
304. 7101 Contracts requiring review and approval.
304. 7102 Conduct of the review.

304. 7103 Approval s.
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Subpart 304.1

Contract Execution

304.101 Contracting officer's signature.

An original of each bilateral contract or nodification shall
be executed by the contractor and contracting officer. An
original of each unilateral contract or nodification shall be
executed by the contracting officer. The contracting officer
need only sign the original when carbon paper is used in sets of
forms such as Standard Form 44 or Optional Form 347 or 348. A
| egi ble carbon inpression of the contracting officer's signature
shall carry the same force and effect as a pen and ink signature
for unilateral contracts.
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Subpart 304. 2
Contract Distribution

304.201 Procedures.

The signed original of bilateral contracts and nodifications

shal| be placed inthe contract file, and duplicate originals
shal | be furnished the contractor, -the .arépl'ppriate accounting
point, the project officer, and other Individuals or offices,
as_applicable. ~ Purchase orders, delivery orders, and ot her

uni lateral contracts and nodifications shall be distributed

t he same as bilateral contracts except t he ori gi nal shall be
furnished the contractor. or seller. Copies of unilateral
contradts and nodifications with carbon inpressioned signatures
may be used but nust bestanped "DUPLICATE ORIGINAL" (See

304, 101. )






HHS Part 304 - Administrative Yatters Page 1

Acquisition Manual
HHS Transmittal 86.01 (9/15/86)

Subpart 304.6
Contract Reporting

304.602 Federal Procurement Data System.

The Department-wfde Contract Information System (DCIS) represents the
Department®s implementation of the FPDS. All departmental contracting
activities are required to participate in the DCIS and follow the
procedures stated in the Contract Information System Manua and
amendments to 1t. The principal official responsible for acquisition
shall ensure that all required contract information is collected,
submitted, and received into the DCIS on or before the 15th of each
month for all appropriate contract and contract modification awards of

the prior month.
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Subpart 304.8
Contract Files
304.801 Gener al .

OoPDIVs shall prescribe the contents of contract files and
establish filing procedures consistent with the nature of the
contracting actions and in accordance with FAR 4g14802and
4.803. Contract files should contain an index of the contents to
facilitate review and should be separated into l|ogical categories
(see FAR 4.803).

304. 804 Cl oseout of contract files.
304.804-1 Coseout by the office admnistering the contract.
(a)(l) and (2) [Reserved].

(3) Files for all cost-reimbursenent type contracts should be
closed M thin 20 nmonths «the nmonth in which the contracting
officer receives evidence of physical conpletion (see
4.804-4). The contractln? officer responsible for contract
closeout may negotiate seftlement of indirect costs for a
specific contract, in advance «the determ nation of final
i ndirect cost rates in accordance with m42. 708.

304.870 dosing review.

~ (a) Contracting officers shall assure the aBpIicabIe i tens
in FAR 4.804-5, other than a field audit, have been acconplished
prior to closing any physically conpleted contract. Cost-

rei mbur senment ttype contracts will be subject to the additional
requirements sef forth below before they ‘'may be closed.

(b) Contracting officers shall use the instructions in the
October 5, 1982 nenorandum from the Deputy Assistant Secretary
for Procurenent, Assistance and Logistics to closeout cost=
rei nbursement type contracts physically conpleted prior to fiscal
year 1977 and cost-reimbursement type contracts conpleted
sub_slquient to that date for which field audit information is
avai |l abl e.

~(c) Contracting officers shall closeout all other cost-
rei nmbursement type contracts physically conpleted after Septenber
30, 1977 in accordance with the follow ng procedures:
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(1) Field audits will be conducted for contracts in excess of
$500, 000 awarded to commercial organizations and non-profit
organi zations other than colleges and universities, hospitals and
State and local units of government for which an agency other
than HHS has audit cognizance. Field audits will also be
conduct ed each yearon approxi mately 25 of the sane type
contractors for which HHS has audit” cognizance. Thesé contracts
my be closed after receipt of the field audit report.

(2) Contracts of any dollar value wth non-proprietary
colleges and wuniversities, hospitals and State and |ocal "units of
governnent and contracts not in excess of $500,000 with other
Institutions/organizations shall be closed out on the basis of a
desk audit. The desk audit should include (i) a confirmation
from the project officer that |abor, material, travel, and other
types of direct costs are conmensurate with contract
requirenents, (ii) a review of available audit reports to
determne if any adjustnments were nmade that may be applicable to
the contract under review, and (iii) discussions with the
cogni zant government audi t or when consi dered appropriate. These
contracts sﬁal_l be closed with the condition that they are
subject to adjustnent should an on-site audit be conducted at a
later date and should unallowable costs be identified as a result
of that audit. The release executed by the contractor shall
contain the follow ng:

The Contractor agrees, pursuant to the clause in this
contract entitled Allowable Cost (for cost-reinmbursenent
contracts) or Alowable Cost and Fixed Fee (for CPFF
contracts), that the amount of any sustained audit
exceptions resulting from any audit made after final
payment wll be refunded to the Governnent.

(3) The contracting officer may request a field audit of any
contract when, in his/her judgnent, the risk attendant with the
contract warrants it. The contracting officer, however, shall
exercise discretion in requesting such audits on creditable
evidence such as unsatisfactory dealings with the contractor
during the period of contract performance, prior audit reports
containing serious findings against the contractor, the known
experience of other government officials in dealing with the
contractor when the contracting officer is personally know edge-
abl e about the circunstances, formalthird party conplaints or
al | egations which bear upon the contractor's integrity or the
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proloriety of costs charged to the CGovernment, and other conpa-
rable allegations or advice of a derogatory nature about the
contractor made by reasonable individuals which in the con-
tracting officer's judgment should be investigated. Except where
a contracting officer susgaects m srepresentation or fraud, audits
should not be requested if their cost of performance is likely to
exceed their potential cost recovery.

(4) Wien an audit is warranted prior to closing out a
contract, the contracting officer should request the audit
directly from the Department of Health and Human Services Ofice
of the Inspector GCeneral, Ofice of Audits (HHSOA). The request
should cite the reasons the contracting officer believes an audit
is warranted. A copy of the request should be forwarded to the
Director, Ofice of Acquisition and Gants Managenent (DOAGV.

In the event the Ofice of the Inspector General cannot honor the
request in a reasonable period of tine, it wll consult wth
DOAGM and the contracting officer. The final decision on the
need and scope of an audit will be made on the basis of the value
of the contract, the nature of the contracting officer's
concerns, and the availability of HHSOA or other existing
resources in the Department to perform a review to satisfy the
contracting officer"s concerns.

(5) C oseout procedures are to be followed in conjunction
with the regular procedures now followed in admnistering
contracts.  These procedures are not neant or to be interpreted
as inposing any requirenment or responsibility on contracting
officials not currently required by the FAR  Wth sone rare
exceptions, Standard Form 1034, Public Voucher for Purchases and
Services Qther than Personal, wll contain sufficient informa-
tion to allow a contracting officer to satisfy requirements for
desk audits. Accordingly, these closeout procedures shall not
cause contracting officers to engage in extraordinary oversi%ht
or review and shall not be used by contracting officers as the
basis for requiring contractors to submt extraordinary docunen-
tation such as payroll listing, labor billings, travel details,
etc.
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Subpart 304.70

Acquisition Instrument Identification
Nunbering System

304.700 Scope of subpart.

_ This subpart prescribes policy and procedures for assigning
i dentifying nunbers to contracts and related instrunents,

| ngl uding solicitation documents, purchase orders, and delivery
orders.

304. 7001 Nunbering contracts.

(a) mmwmmbumm& The follow ng
contracts shall be nunbered in accordance wth the system

prescribed in paragraph (b) of this section:

(1) Al contracts, including letter contracts and task
orders under basic ordering agreements, which involve the paynent
of $2,500 or nore for the acquisition of personal property or
nonpersonal services.

(2) Al contracts which involve the paynent of $2,000 or
more for construction (including renovation or alteration).

(3) Al contracts which involve nore than one payment
regardl ess of anount.

(The number assigned to a letter contract shall be assigned
to the superseding definitized contract.)

(b) Numberinqg system All contracts which require _
nunbering shall be assigned a nunber consisting of the follow ng:

(1) The three digit code assigned to the contracting office
by the Ofice of Financial Operations, Ofice of Finance:

(2) A tw digit fiscal year designation: and

(3) Afour digit sd?ial nunber .
Wiile it is required that a different series of four digit serial
nunbers be used for each fiscal year, serial numbers assigned

need not be sequential.
"
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Acquisition Instrument |dentification
Numbering System

(c) Jllustration of contract nunbers. The initial contract
executed by the Division of Contract Operations, Ofice of the
Secretary,-for fiscal year 1983 shoul d-be nunbered 100-83-0001,
the second contract 100-83-0002. Alternatively, if it dis
desirable for internal identification Burposes to establish
separate series of nunbers for sealed bid and negoti ated
contracts, this procedure is permssible. In this instance, the
initial sealed bid contract mght be nunmbered 100-83-0001 and the
initial negotiated contract numbered 100-83-0500.

- (d) Aﬁg;%emgg;ﬂgﬁ%%%gg%gé Each contracting
office of the Department shall be assigned a three digit
i dentification code by the Ofice of Financial Operations.
Requests for the assignment of such codes for neV\Ady establ i shed
contracting offices shall be submtted by the headquarters
acquisition staff office of the contracting activity to the
O fice of Financial Operations. Conversely, in the event that a
contracting office is to be disestablished, the Ofice of
Financial Operations shall be notified. A listing of the
contracting office identification codes currently In use is
contained in the Departnent-w de Contract Information System
Manual (DCIS).

304.7002 Numbering solicitation documents.

Requests for proposals and invitations for bids shall be
nunbered in accordance with procedures prescribed by the head-
quarters staff office of the contracting activity.

304.7003 Numbering purchase and delivery orders.

Contracting offices shall establish procedures for nunbering
purE:halse orders as required for effective identification and
control.

304.7004 Nunmbering basic agreements.

Basic agreements shall be nunbered in accordance wth
procedures prescribed by the headquarters staff office of the
cogni zant contracting activity. However, individual contracts
entered into pursuant to the terns and conditions of a basic
agreenment shall be numbered in accordance with 304.7001(b).
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Acquisition Instrument |dentification
Nunbering System

304. 7005 Nunbering basic ordering agreements.
Basi c ordering agreenents shall be nunmbered in accordance

with procedures prescribed by-the headquarters staff office of
the contracting activity.
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Subpart 304.71

Review and Approval of
Proposed Contract Awards

304. 7100 Scope of subpart.

This subpart prescribes review and approval procedures for
contract actions to ensure that:

(a) Contract awards are in conformance with [aw,
establ i shed policies and procedures, and sound business
practices;

(b) Contractual documents properly reflect the nutual
understanding of the parties; and

_ (c? The contracting officer is infornmed of deficiencies and
t|t§>ms of questionable acceptability and corrective action is
aken.

304.7101 Contracts requiring review and approval.

(a) General. Al contractual documents, regardless of
dol lar value, are to be reviewed by the contracting officer prior
to award, even if the review and approval procedures prescribed
in this section are applicable. However, under no circunstances
na¥_ the individual who signs a contract instrument as contracting
ofticer performfinal review and approval of that contract action
if it, or any nodification to it, 1S expected to exceed the
levels set forth in (b)(l) or (2), below

(b) Required reviews andg armovals,

1) Oficials responsible for the acquisition function in
the Ofice of the Secretary, OPDIVs (except the Public Health
Service), and regional offices areto assure that sealed bid or
negotiated contracts, and/or nodifications to them expected to
exceed $300,000, are reviewed and approved prior to award. In
order to assure the propriety of smaller dollar acquisitions, a
statistically significant sanple of contract actions not expected
to exceed $300,000 are to reviewed and approved prior to award.

~(2)  Contract actions of the Public Health Service are to be
reviewed and approved prior to award in accordance with the
dol lar thresholds stated in Subpart PHs 304.71. In order to
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assure the propriety of small dollar acquisitions, a statisti-
cally significant sample of contract actions not expected to
exceed those dollar thresholds referenced in Subpart PHS 304.71
are to be reviewed and approved prior to award.

(c) Reviewing officials. Oficials assigned responsibility
for reV|)_eW and approval of contract actions nmust possess qualifi-
cations in the field of acquisition comensurate with the [evel

of review perforned, and, as a mninmm possess those acquisition
skills expected of a contracting officer. The follow ng
officials are responsible for preaward contract review and
approval :

Ofice of the Secretary Director, Division of
Contract Qperations

Ofice of Human Director, Gants and
Devel opnent  Servi ces Contract nmanagenent Division
Social Security Director, Ofice of

Admi ni stration Acquisition and Gants (nmay

be redel egated to the .
appropriate division director
wthin the Ofice of
Acquisition and Gants)

Heal th Care Financing Director, Division of
Admi ni stration procurement  Services
Public Health Service Thereviewing official is

designated in Subpart PHS
304. 71, asdaP_proved by the

Director, Ice of
Acquisition and Gants
Managenent .

However, 1if anyof the officials aeto serve as the

contracting officer and sign the contractual docunent, the review
and  approval function shall be performed by an appropriate
official at |east one level above.
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(d) Regional offices. The Director, Regional Administrative Support
Center (RASC) is responsible for review and approval of contracts, or
modifications to them, expected to exceed 6300,000 and executed by the
regional office"s contracting staff. The RASC may obtain the advice of
the Regional Attorney in the review of proposed contract awards.

304.7102 Conduct of the review.

(@ General. Reviewing officials may solicit the participation of
specialists in various technical and administrative disciplines to aid
in the review. The method of the review iIs not prescribed here in order
to permit discretionary judgment in determining the depth to which
significant areas are to be examined.

(b) Contract file. The reviewer is to: (1) Determine that the
contract file constitutes an independent record, documented to provide a
complete chronology of actions related to all aspects of the
acquistion, and that the documentation is consistent with the
requirements of FAR 4.803;

(2) Determine that each contract file contains documentation or other
data (i.e., technical and business management evaluation, cost advisory
and audit reports, negotiation memorandum, etc.) sufficient to explain
and_support the rationales, judgments, and authorities upon which all
decisions and actions were predicated; and

(3) Ascertain:

(1) If the proposed acquisition action is to be awarded by other than
full and open competition, that the documentation and approvals
supporting the decision are present in the contract file;

(i1) That proper publicizing of the proposed acquisition was made
pursuant to FAR Part 5;

(iti) That approval was obtained for any deviation from prescribed
contract clauses;
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(iv) That sufficient competition was obtained, the competitive range
was appropriately determined, and oral or written discussions were

conducted with all firms in the competitive range;

(v)Thatall the rules set forth in FAR Part 14 were complied with
when the proposed award is a result of an [FB; and

(vi) That appropriate determinations and findings which justify the
type of contract and advance payments are a part of the contract file.

304.7103 Approvals.

(a) Awards are not to be made until approval is granted by the
reviewing official identified in 304.7101. All approvals are to be in
writing, except that when time is of the essence approval may be given
oraly and subseqyently confirmed in writing.

(b) The reviewing officfal shall not approve a proposed contract
award 1If a substantive issue (or issues) remains to be resolved.
However, 1n appropriate circumstances, the reviewing official may use
discretion and grant approval on a conditional basis and require the
contracting officer to submit follow-up written documentation that the
substantive 1issue has been resolved. This provides the reviewing
official the option to require the contracting officer to resolve the
substantive issue and submit documenting evidence before award approval
is given,or to grant conditional approval providing the substantive
issue is resolved before the contract is awarded and require the
contracting officer to submit documenting evidence either before or
after the award. The reviewing official also has the option to
determine the extent of documentation evidence to be submitted by the
contracting officer. This may range from complete resubmission of the
contract file to submission of a memorandum stating the contracting
officer™s actions in resolving the substantive issue.
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Part 305

Publicizing Contract Actions

Subpart 305.2 - Synopsis of Proposed Contract
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Excepti ons
Subpart 305.3 = Synopses of Contract Awards
Announcement of contract awards.
Subpart 305.5 -« Paid Advertisenents

Aut hority.
Pr ocedur es.
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Synopsis of Proposed Contract Actions
305.202  Exceptions.
(a) Reserved.

_ (b) When a contracting office believes thatit has a
situation where advance notice is not appropriate or reasonable,
it shall prepare a nenorandum citing all pertinent facts and
details and send it, through nornmal acquisition channels, to the
Director, Ofice of Acquisition and Gants Mnagenent (DOAGY
requesting relief from synopsizing. The poaem Shall review'the
request and decide whether an exception to synopsizing is
appropriate or reasonable. If it 'is, the GM shal I” take the
necessary coordinating actions required by FAR 5. 202%b%.

What ever " the decision is on the request, the DOAGM shall pronptly
notify the contracting office when a determnation has been made.
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305. 303 Announcenent of contract awards.

éa?_ Public announcenent. Any contract, contract nodification,
or delivery order in the amount of $1 million or more shall be
reported by the contracting officer to the Ofice of the DeputF%/
Assistant Secretary for Legislation &(gon ressional Liaison), Room
406G, Hubert H Hunphrey Buil ding. tification shall be
acconpl i shed by providing a copy of the contract or award
document face page to the referenced office prior to the day of
award, or in sufficient time to allow for an announcement to be
made by 5:00 p.m MWashington, DC tine on the day of award.
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Subpart 305.5

Paid Advertisements

305.502 Authority.

The contracting officer is authorized to publish adver-
tisements, notices, and contract proposals in newspapers and
periodicals in accordance with the requirements and conditions

referenced in FAR Subpart 5.5.
305.503 Procedures.

Requests for acquisition of advertising shall be accompanied
by written authority to advertise or publish which sets forth
justification and includes the names of newspapers or journals
concerned, frequency and dates of proposed advertisements,
estimated cost, and other pertinent information. Paid adver-
tisements shall be limited to the publication of essential
details of grant announcements, invitations for bids, and
requests for proposals, including those for the sale of per-
sonal property, and for the recruitment of employees.




. s



HHS Part 306 = Canpetition Requirements

Page 1

Acquisition Manual
HHS Transmittal 86.01 (9/15/86)

Section
306.202

306.302
306.302-1

306.302-7
306.303
306.303-1
306.303-2
306.304

306.401

306.501
306.502

Part 306

Competition Requirements

Subpart 306.2 « Full and Open Competition After Exclusion
of Sources

Establishing or maintaining alternative sources.

Subpart 306.3 « Other Than Full and Open Competition
Circumstances permitting other than full and open
competition.

Only one responsible source and no other supplies or
services will satisfy agency requirements.

Public interest.

Justifications.

Requirements.

Content.

Approval of the justification.

Subpart 306.4 « Sealed Bidding and Competitive Proposals
Sealed bidding and competitive proposals.
Subpart 306.5 « Competition Advocates

Requirement.
Duties and responsibilities.
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Subpart 306.2

Full and Open Competition After Exclusion of Sources

306.202 Establishing or maintaining al ternative sources.

(a) The reference to the agency head in FAR 6.202(a) shall mean the
| appropriate competition advocate cited in 306.501.

(o) (D) The required determination and findings (D&F) shall be
prepared by the contracting officer based on the data provided by
program personnel, and shall be signed by the appropriate competition

| advocate. The D&F signatory authority is not delegable.
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G her Than Full and Cpen Conpetition

306.302 Circunstances permtting other than full and open
competition.

306.302-1 Only one responsible source and no other supplies or
services wll" satisfy agency requirenents.

(a) (1) ~ (2)(i) Reserved.

(2) (ii) Followon contracts for the continuation of najor
research and devel opnent studies on long-term social and health
prograns, nmmjor research studies, or clinical trials my be
deened to be available only from the original source when it is
likely that award to any other source would result in
unacceptable delays in fulfilling the Department's or OPDIV's
requirenents.

(b) Application. (1) - (3) Reserved.

(4) \Wen the OPDIV head has determned that a specific item
of technical equipnent or parts nust be obtained to neet an
activity's program responsibility to test and evaluate certain
kinds and types of products, and only one source is available.
(This criterion is limted to testing and evaluation purposes
only and may not be used for initial outfitting or repetitive
acgui sitons. Pr.og' ect officers should support the use of this
criterion with citations from their agency's l|egislation and the
technical rationale for the item of equipment required.)

~(c) application for brand nane descripotions. There is
exi sting equi pment which, for reasons of conpatibility and
i nterchangeability, requires an item which is manufactured only
by onesource. (This criterion is for wusein acquisitions where
a particular brand name itemis required, and an "or equal" w ||
not meet the Government's requirements. This criterion my not
be used when there are other manufacturers available which may be
able to produce acceptable items even though their products m ght
require sonme adjustnents and nodifications. These other manu-
facturers must be given the opportunity to conpete.)

306.302-7 Public interest.
(a) Authoritv. (1) Reserved.

(2) Agency head, in this instance, neans the Secretary.
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(b) Reserved.

(¢) Limitations. When using the aut horitg cited in FAR
e

6.302-7(a , the Secretary's approval nust obt ai ned.
Therefore, an "approval package" nust be prepared and staffed
through departnental acquisition channels to the Secretary. The
package shall include:

(1) A determnation and findings, prepared by the contracting
officer, for the Secretary to sign.

(2) A letter for the Secretary to sign notifying Congress of
the determnation to award a contract under the authority of 41
US C 253(c)(7). This letter must be received by Congress at
| east 30 days before contract award.

_ (3)(JAd;d]Cl)Jstification for Gther Than Full and Open Conpeti -
tion" :

(4) A briefing paper presenting background, need, etc.

(5) Any ot her pertinent papers or docunents required by the
Depart nent .

306. 303 Justifications.
306. 303-1 Requirenents.
(a) Reserved.

(b) Prelimnary arrangements or agreements with the proposed
contractor nmade by soneone other than the contracting officer
shal| have no effect on the rationale used to s_upport an
acquisition for other than full and open conpetition.

(c) = (e) Reserved.

(f) The program office should discuss prospective other than
full and open conpetition requests wth their supporting contrac-
ting office as early as possible during the acquisition planning
stage (see FARSubpart 7.1 and Subpart 307.1), and bhefore sub-
mtting the requisition or request for contract. The discussions
may resolve uncertainties, provide program offices wth nanes of
other sources, allow proper scheduling of the acquisition, and
avoid delays which mght otherwise occur should it be determ ned
that.ft_hec| request for other than full and open conpetition is not
justified.
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(g) Wen a program office desires to obtain certain goods or
services by contract without full and open competition, it shall,
at the time of forwarding the requisition or request for con-
tract, furnish the contracting office a justification explaining
why full and open conpetition'is not feasible. Al justifica-
tions shall be initially reviewed by the contracting officer.

(1) Justifications in excess of the small purchase limtation
shall be in the form of a separate, self-contained docunent,
prepared in accordance with FAR 6.303 and 306.303, and called a
wyoroc" (Justification for Qher Than Full and Open Conpetition).
Justifications of the small purchase limtation or less may be in
the form of a paragraph or paragraphs contained in the requisi-

tion or request for contract.

(2) Justifications, whether over or under the small purchase
limtation, shall fully describe what is to be acquired, offer
reasons which ?o_ beyond inconvenience, and explain V\/ﬂ% it is not
feasible to obtain conpetition. The justifications shall be
supported by verifiable facts rather than nere opinions. _
Documentation in the justification should be sufficient to permt
an | nd||V| dual with technical conpetence in the area to follow the
rational e.

306.303-2 Content.

(a)(I? The program office and name, address, and telephone
nunber of the project officer shall also be included.

(2) This item shall include project identification such as
the authorizing program |egislation, to include citations or
other internal program identification data such as title,
contract nunber, etc.

(3) A full description of the requirenent and its dollar
amount is to be included. It may be in the formof a statement
of work, purchase description, or specification. A statement Is
to be included to explain whether the acquisition is an entity in
itself, whether it is one in a series, or part of a related group
of acquisitions.

(b) Reserved.

(c) Each JOFOC shall conclude with at least the followng
signatory lines (other concurrence lines may be added as deened
necessary by the contracting activity):
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Recomended Dat e
Project Oficer

Concur Dat e
Project Oficer's
| mredi ate  Super vi sor

Concur Dat e
Contracting Oticer

Appr oved Dat e
Approving Oficial

306. 304 Approval of the Justification.

(a) (1?_ For purchases in excess of 10 percent of the small
purchase limtation but not over the small purchase limtation,
the contracting officer is authorized to review and approve (or
di sapprove) the justification (see 313.106(c)(2)). or acquis-
itions over the small purchase limtation, but not exceeding
$100, 000, the JOFOC shall be submitted to the contracting officer
for review.  The contracting officer wll either concur or
nonconcur, and forward the JOFOC to the principal official _
responsible for acquisition for approval. (Wien the contracting
officer and principal official responsible for acquisition are
the same individual, the approval will be made by the respective
official listed in 306.501.) The principal official responsible
for acquisition may redelegate approval for acquisitions between
the smal|l purchase limtation and $50,000 to the chief of the

contracting office, provided that individual is at |east one
| evel above the contracting officer who will sign the contract.
(2) The conpetition advocates are listed in 306.501.

(3) The followng shall serve as the approving officials
referenced in FAR 6.304(a) (3):

HCFA = Admnistrator for Health Care Financing
OHDS -~ Assistant Secretary for Human Devel opment Services
0S - Assistant Secretary for Mnagenent and Budget

PHS - Assistant Secretary for Health ?rmy be delegated to
the Deputy Assistant Secretary for Health erations)
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SSA - Commissioner of Social Security
RO's - Regional Director
This authority is not delegable, except as indicated for PHS.

(4) The senior procurement executive of the Department is the Assistant
Secretary for Management and Budget.

(b) Reserved.

(c) A class justification shall be processed the same as an individual
justification.

(d) The contracting officer who receives a JOFOC for processing shall,
after ascertaining that the document is complete, request advice from
pricing, audit, legal, and other appropriate staff offices, and forward
the JOFOC, with his or her concurrence or nonconcurrence, to the
appropriate approving official. When the contracting officer does not
concur with the JOFOC, a written explanation setting forth the reasons
must be provided the approving official. If the JOFOC is disapproved by
the approving official, the contracting officer shall promptly notify
the concerned program office.

(e) 1t is the responsibility of the approving official to determine
whether a contract may properly be awarded without full and open
conpetition. The program office and project officer are responsible for
furnishing the contracting officer and approving official with pertinent
supporting information necessary to make such determinations. Other
staff offices shall advise the contracting officer and approving
official as requested.

(f) As each justification is reviewed, the approving official should
ask : why the acquisition cannot be competed, are there sufficient
grounds for excluding all other actual or potential sources, what
actions can be taken to obtain full and open competition in the instant
acquisition, and what actions are needed to avoid the need for a
subsequent or continuing acquisition that is for other than full and
open competition?
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Subpart 306.4
Sealed Bidding and Competitive Proposals
306.401 Sealed bidding and competitive proposals.

The requirement in FAR 6.401 to document the reasons why sealed
bidding is not appropriate may be accomplished by adding a sentence to
the negotiation memorandum (see 315.672) specifying which criterion (or
criteria) listed in FAR 6.401(a) is (are) not applicable to the
acquisition.
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Conpetition Advocates

306.501 Requiremnent.

The Department's conpetition advocate is_the Deputy Assistant
Secretary for Mnagenent and Acquisition. The conpetition advo-
fcaHes for the Departnent's primary contracting offices are as
ol | ows:

HCFA - Associate Admnistrator for Mnagement and Support
Services

OHDS - Director, Ofice of Minagenent Services
0S = Director, Ofice of Acquisition and Gants Mnagenent
OASH « Director, Admnistrative Services Center
ADAMHA - Associate Administrator for Managenent

AHCPR - Executive Oficer, Agency for Health Care Policy
and Research

CDC - Director, Ofice of Program Support
FDA - Associate Commi ssioner for Management and QOperations
HRSA - Associate Admnistrator for Operations and Minagenent

IHS - Associate Director, Ofice of Admnistration and
Management

NIH - (R&D)--Associate Director for Extranural Affairs
O her than Rra&p)=-- Associate Director for |Intramnural

Affairs
SSA - Deputy Conm ssioner for Mnagenent

Ro's « Director, Regional Adm nistrative Support Center

306.502 Duties and responsibilities.

(b) The conpetition advocates listed in 306.501 shall assist
the Departnment's conpetition advocate, when requested, by
providing data and reports to aid in the acconplishment of the
duties required of the Department's conpetition advocate as
stated in FAR 6.502(a).
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Part 307
Acqui sition Pl anning

Subpart 307.1 - Acquisition Plans

Section
307.104 General procedures. _
307,104-1 Requirenent for acquisition planning.
307.104-2 Responsi bilities for acquisition planning.
307.104-3 Preparation of acquisition plan.
307.105 Contents of witten acquisition plans.
307.105-1 Format and content.
307.105-2 Special program clearances or approvals.
307.105-3 Specification , purchase description, and
statement of work. .
307.170 Program training requirenents.
307,170-1 Policy exceptions. o
307.170-2 Trai ni ng course prerequisites.
Subpart 307.3 = Contractor Versus GCovernment
Per f or mance
307.302 Ceneral . o . _
307.303 Determining availability of private conmmercial
sources.
307.304 Procedures.
307.307 Appeal s.
Subpart 307.70 = Considerations in Selecting an
Award | nstrument
307.7000 Scope of subpart.
307.7001 Applicability.
307.7002 Pur pose. S _
307.7003 Distinction between acquisition and assistance.
307.7004 Procedures.
Subpart 307.71 - Phase |l Advance Acquisition
Pl anning (Scheduling)
307.7101 Background. o
307.7102 Accountability and responsibility.
307.7103 Pur pose.

307.7104 Contracting activity actions.
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Acquisftfon Plans

307.104 General procedures.

(3) The acquisition planning document is an adminfstrative tool
designed to enable the contracting officer and project officer to plan
effectively for the accomplishment of an acquisition during a specified
time frame. The acquisition planning document serves as an outline of

the method by which the contracting officer expects to accomplish the
acquisition task.

(b) Reserved.

(¢) If the plan proposes using other than full and open competition,
the plan shall also be coordinated with the chief of the contracting
office, acting for the competition advocate.

307.104-1 Requirement for acquisition planning.

(a) The acquisition planning document is required for all new
negotiated acquisitions which are expected to exceed $100,000, except
the following:

{1) Acquisition of architect-engineer services;

(2) Acquisitions of utility services where the services are available
from only one source; and

(3) Acquisitions made from or through other Government agencies.

{b) An acquisition planning document is also required for all two-
step sealed bid acquisitions expected to exceed $100,000.

(c) The principal official responsible for acquisition shall
prescribe acquisition planning procedures for:

(1) Negotiated acquisitions which are not expected to exceed

$100,000;

(2) Two-step sealed bid acquisitions which are not expected to exceed
$100,000; and

(3} A1l other sealed bid acquisitions regardless of dollar amount.
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(d) An acquisition planning document is not required for a contract
modification which either exercises an option or adds funds to an
incrementally funded contract, provided there fs an approved acqufsftfon
planning document in accordance wfth 307.105 and there 1{s no significant
deviatfon from that plan.

307.104-2 Responsibilities for acqufsftfon planning.

(a) Planning by program and staff activities. Whenever execution of
a program or project requires the acquisition of property or services by
contract, the program or project plan shall delineate all elements to be
acquired by contract. The program or project plans must include a plan
and time-frame for completion actfon.

(b) Planning for acquisition actions. Action should commence as
early as possible to effect an orderly and balanced acquisition workload
throughout a fiscal year. Project officers who expect to initiate
acquisftfons are required to discuss their requirements with the
contracting officials who will be responsible for these acquisitions to
compare current staff capabflftfes wfth anticipated requirements to
achieve an even dfstributfon of fiscal year workload consistent with
program needs. These discussions should result in understandings on:

(1) The details of the acquisition plan;
(2) Schedule for the completion of the acquisition plan;

(3) Preliminary discussions on the work statement/specifications and
appropriate evaluation criteria; and

(4) Preliminary discussions on the content and timing of the request
for contract (RFC).

(c) Planning by contracting actfvitfes. Contracting activities are
requf red to coordinate with program and staff offices to ensure:

(1) Timely and comprehensive planning for acquisftfons;
(2) Timely initiation of requests for contracts; and

(3) Instruction of program and staff offices in proper acquisition
practices and methods.



HHS Part 307 « Acquisition Planning Page 3
Acquisition Manual
HHS Transmittal 85.01 (4/1/85)

Acquisition Plans

307.104-3 Preparation of acquisition plan.

(a) The acquisition planning document serves as an advance agreement
between program and contracting personnel by outlinin% the methods of
how and when the acquisition is to be accomplished. It serves to
resolve problems early in the acquisition cycle thereby precluding
delays in contract placement. It is developed prior to the preparation
and submission of the formal request for contract to the contracting
activity. (For detailed information concerning the request for contract,
see Subpart 315.70.)

(b) The acquisition planning document shall be prepared jointly by
the project officer and the contract negotiator or iIn accordance with
procedures prescribed by the principal official responsible for
acquisition.

307.105 Contents of wrftten acquisition plans.
307.105-1 Format and content.

The Department does not prescribe a standard format for the
acquisition planning document, but recommends the use of a format
similar to what is provided in this section. The subject areas
addressed in paragraphs (a) through (e) must be included in every
acquisition planning document. An OPDIV, agency, or regional office
contracting activity may prescribe a standard format for the acquisition
planning document and may include additional subject areas that are
pertinent to that activity"s needs.

(a) Identification information. The contracting activity shall
prescribe the information necessary for readily identifying a planned
acquisition. The information may include items such as acquisition
planning document number, request for contract number, public law,

program or project officer, etc.

(b) Programmatic considerations.

(1) Description of the project/supplies/services. Include a brief
description of the proposed project/supplies/services. Discuss a77
anticipated future requirements related to the acquisition. Discuss any
past, present or future interrelated projects.
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(2) Project funding. Include the summary of funds expected to be
obligated for the entire project by fiscal years and phases. Include
expenditures for previous years. Discuss the probability of obtaining
future years funding and/or what specific managerial action can be taken
to insure future funding (if applicable).

(3) Backsround and acquisition history. Provide a brief factual

summary of the technical and contractual history of the supplies/
services being acquired.

(4) Related projects, efforts undertaken to avoid duplication
of effort. Discuss efforts made to determine if existing projects,
supplies or materials will satisfy the requirement. Include any related
in-house efforts, searches, and clearinghouse reviews made to avoid
duplication of effort.

(5) Need for project/supplies/services. Discuss rationale for
deciding on the need for the project/supplies/services.

(6) Special proqram clearances or approvals. Review 307.105-Z to
determine which special program clearances or approvals are required.
Specify clearances or approvals applicable to this acquisition.

(7) Phasing. Briefly describe discrete tasks or stages of
accomp lishment which could be susceptible to phasing. Describe criteria
for evaluation of performance of each phase before proceeding to the
next. (See 307.105-3{c)(3) for a discussion on phasing.)

(8) Government furnished material/facilities. Indicate material and
facilities that will be furnished to the contractor and any associated
problems which may be encountered. Discuss possible inequities which
may arise in furnishing the materials or facilities. Discuss screening
efforts for availability through GSA excess property schedules.

(9) Discussion of project risk. Provide a discussion of major areas
of project risk including technical, cost, and schedule risk. Describe
what efforts are planned to reduce risk. If an acquisition, which is
planned to be awarded using other than full and open competition,
represents a significant portion of a proposed contractor®s business,
discuss the impact on technical capability, realism of schedule, changes
in contractor workload and related cost impact.
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(10) Reporting/delivery requirements. Describe the basis for
establishing the delivery/reporting requirements and include the
anticipated deliverables and time(s) for delivery.

(11) Replication, dissemination, or use of the results. Discuss
anticipated replication, dissemination, or use of the results. Describe
user audience and their expected US Include a description of the
delivery system.

(12) Data, data rights. patents. copyrights. Discuss data to be
developed. Specify data to be delivered and data to remain in the
contractor®s possession. Discuss how the data is to be used,
maintained, disclosed and disposed of by the contractor. Discuss data
subject to the Privacy Act or Confidentiality of Information clause.
Discuss data to be delivered with limited rights, data where title would
not vest in the Government, and anticipated copyrights or patents.
Discuss whether or not the data will permit any follow-on acquisitions

to be competitive.

(13) Post-award administration and monitoring. Detail milestones
that require periodic evaluation of the contractor®s progress. Discuss
any formal management systems to be used to monitor the contractor.
Discuss plans for post-award conference and site visits. Delineate the
timing of the periodic status reports.

(14) Technical evaluation plans. Discuss the plans for technical
evaluation of the proposal. Discuss whether non-Federal technical
evaluators will review the proposals. Discuss potential conflict of
interest situations.

(c) Acguisition approach.

(1) Proposed sources. Include sources or categories of sources (if
apparent). Address the pertinent aess stated in FAR 7.105(b)(2).

(2) Contract type. Provide the rationale for recommendation of
contract type.
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(3) Socioeconomic_programs. Discuss preliminary liaison with the
Small and Disadvantaged Business Utilization Specialist for review to
determine requirements susceptible for the various socioeconomic
acquisition programs; i.e., small business, disadvantaged business, or
labor surplus area set-asides.

(4) Other considerations. asapplicable. Discuss special contract
clauses and proposed HHSAR deviations, if required. Discuss circum-
stances such as the effect of a protest on a previous acquisition to
this acquisition, special public law or regulatory requirements which
place restrictions on this acquisition, and use of a special type of
synopsis. Address planned preproposal conference, preaward survey and
preaward site visits.

(d) Planning for the acquisition cycle.

(1) Scheduling considerations. The project officer and the contract
negotiator shall establish realistic planned dates which meet the
program needs for award to assure timely delivery or completion of the
project. The following factors should be considered in planning
realistic dates:

(1) Individual project officer and contract negotiator workloads;
(i1) Planned, extended absences from the office; and

(i11) Schedules are in consonance with established office goals for
overall orderly and balanced workloads.

(2) Acguistion planning schedule. The following acquisition

planning schedule should be included in all plans to the extent the
items are significant or apppropriate to the acquisition. Additional
items may be added as appropriate.

ACQUISITION PLANNING SCHEDULE

ACTIONS DATE

Advance or sources sought synopsis released
Advance or sources sought synopsis closed
Synopsis evaluation received

Request for contract received
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Speci al pro%ran1 approval s received
Synopsis pu Iicizin? proposed acquisition released
Request for proposal released
Preproposal conference conducted
Proposal s received

Techni cal eval uation received

Cost advisory or audit report received
Equal opportunity clearance obtained
Prenegotiation conference conducted
Negotiation conpleted

Contract docunent prepared

Contract approval conpleted

Contract released

Awar d

(e) Approvals. Al acquisition planning docunents shall be
signed by the project officer and the contract negotiator.
Acqui sition planning docunents for acquisitions estimated to be
between $100,000 and $1,000,000 shall be approved by the
contracting officer. Acquisition planning documents for
acquisitions estimated to be in excess of $1 million shall be
approved by the principal official responsible for acquisition or
hi s/ her designee. The designated official shall be in a position
no lower than the |evel above the contracting officer. Cne copy
of all acquisition planning docunents shall be filed with the
principal official responsible for acquisition or the designated
official for planning purposes. The original acquisition
pl anni ng document shall be retained in the contract file.

307.105-2 Special program clearances or approvals.

The follow ng special program clearances or approvals should
be reviewed for appllcability to each planned acquisition. The
ones which are applicable should be addressed in the acquisition
pl anning document and inmediate programmatic action should be
Initiated to obtain the necessary clearances or approvals.

(a) Clearances or approvals_ reauired to be completed and
' ' RFC) .
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(1) Automatic data processing. All proposed acquisitions
of automatic data processing hardware, software packages, and
services, as well as telecommunications equipnent, which exceed
the dollar thresholds stated in Chapter 4-10 of the HHS
I nformati on Resources Management (IRM Mnual nmust be reviewed
and approved by the Ofice of Information Resources Managenent
(OIRM) , QASMB- CS. (See HHS Information Resources Managenent
I\/anual,)Chapter 4-10; Title 41 CFR Chapter 201, and Subpart
339. 70.

(2) ADP_systens security. Al ADP systens regardl ess of
dollar anmount are required to have a Certification of ADP Systens
Security Adequacy signed by the ADP system manager and the
cogni zant ADP systems security officer. (See HHS | RM Manual ,

{ Part 6 - ADP Systens Security, OB Circular No. A-71, Transmttal

Menorandum No. 1; and Subpart 339.70.)

(3) Advisorv and assistance services. OPDIV and STAFFDIV
heads and regional directors are responsible for review and
approval of all proposed advisory and assistance services
contracts and purchase orders. (See General Admnistration
Manual Chapter 8-15.)

(4) Evaluation contracts. The Assistant Secretary for
Pl anning and Eval uation ﬁASPE) must approve all evaluation
projects for proposed solicitations, except those which have been
~included in research, denonstration, or evaluation plans
previously approved by the ASPE.

(5) Commercial activities. (OMB Gircular No. A-76). A
request for contract (RFC) nust contain a statement as to whether
the proposed solicitation is or is not to be used as part of an
OMB Circular No. A-76 cost conparison. (See Ceneral
Adm nistrative Mnual (GAM Chapter 18-10; FAR Subpart 7.3,
Subpart 307.3; OMB Circular No. A-76.)

(6) Paid advertising. Paid advertisements, notices or
contract proposals to be published in newspapers and periodicals
may be authorized by the contracting officer (See FAR Subpart
5.5, Subpart 305.5; Title 7, Chapter 5-25.2, and the GCeneral
Accounting Policy and Procedures Mnual for Cuidance of Federal
Agenci es.)
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(7) Printins. The acquisition of printing by contract is
prohibited unless it is authorized by the Joint Committee on
Printing of the U S. Congress. Procedures to be followed are
contained in the "Government Printing and Binding Regulations”
and the HHS Printing Management Manual and FAR Subpart 8. 8.

(8) Fraud. abuse and waste. Al proposed acquisitions that
concern the subjects of fraud, abuse and waste must be reviewed
and approved by the Inspector General or Deputy Inspector
General, and witten approval from either nust be included in the
request for contract.

(9) Paperwork Reduction Act. Under the Paperwork Reduction
Act of 1980 (Pub. L. 96-511), a Federal agency shall not coll ect
information or sponsor the collection of information from ten or
me persons (other than Federal enployees acting within the
scope of their enployment) unless, in advance, the agencY] has
submtted Standard Form 83, Request for OVB Review, to the
Director of the Ofice of Minagenment and Budget, and the Director
has arﬁproved the proposed collection of information. Procedures
for the approval my be obtained by contacting the OPDIV reports
cl earance officer. (See Title 5 CFR Part 1320 and General
Adm ni stration Mnual Chapter 10-20.)

(1n) Contracts with federal envlovees. Contracts between
the Governnent and Government enployees or between the Government
and organi zations which are substantially owned or controlled by
Government enpl oyees may not know ngly be entered into, except
for the nost conpelling reasons (see FAR Subpart 3.6). Aut hority
to enter into a contract with a Governnent enployee or an
organi zation substantially owned or controlled by a Governnent
enpl oyee nust be approved prior to award of the contract by
either the Assistant Secretary for Mnagenent and Budget, the
head of the OPDIV, or the regional director, or their designees.
(See 45 CFR Part 73 and HHS Standards of Conduct.)

(11) Publications. Al projects which will result in
contracts which include publications require review and approval
by the Ofice of the Assistant Secretary for Public Affairs
(CASPA) . Form HHS-615, Publication Planning and C earance
Request, should be forwarded to OASPA through the OPDIV public
affairs officer. Publications are defined In the chapter on
publications in the Public Affairs Mnagenment Manual.

{
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(12) Public affairs services. Projects for the acquisition
of public affairs services in excess of $5,000 shall be submtted
to the Ofice of the Assistant Secretary for Public Affairs
(OASPA) for review and approval on Form HHS 524, Request for
Public Affairs Service Contract.

(13) Audiovisual (videotape_and notion picture production).
Any proposed acquisition of an audiovisual production requires
the submssion of a Standard Form 282, Mandatory Title Check, to
the National Audiovisual Center (NAC). \Wen the results of this
title check have been reviewed by the project office and if a
determnation is made that existing materials are not adequate to
fulfill the requirement, a statenment to that effect shall be
prepared by the project office. For acquisitions in excess of
$5,000, a copy of that statement, together with a Standard Form
202, Federal Audiovisual Production Report, and Form HHS-524A,
Request for Audiovisual Mterial, shall be submtted through the
OPDIV public affairs officer to the Ofice of the Assistant
Secretary for Public Affairs (OASPA) for review and approval.

Fol | owi ng approval by QASPA, the SF 202 and the statement
explaining why existing materials are insufficient wll be
forwarded to NAC by OASPA.  An approved copy of the Form HHS-524A
will be returned to the OPDIV for transmssion to the contract

negoti ator.

Al audiovisuals are required to be acquired under the
CGovernnent-wi de Contracting System for Mtion Picture and
Vi deotape Productions, unless they are included in the exceptions
to the mandatory use of the uniform system (See the Executive
Agent for Government-Wde Contracting System for Audiovisual
Productions' March 21, 1980 nenorandum on |nplenmentation of OFPP
Policy Letter No. 79-4, Novenber 28, 1979, Contracting for Motion
Picture and Videotape Productions: HHS General Adm nistration
Manual Chapter 1-121.)

14) Privacy ACt (P.L. 93-579). \enever the Departnent
contracts for the design, developnent, operation, or maintenance
of a system of records on individuals on behalf of the Departnent
in order to acconplish a departmental function, the Privacy Act
Is applicable. The
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program official, after consultation with the activity"s Privacy Act
Coordinator and the Office of General Counsel as necessary, shall
include a statement in the request for contract as to the applicability
of the Act. Whenever an acquisition iIs subject to the Act, the program
official prepares a "system notice” and has it published in the Federal
Register. (See HHS Privacy Act regulation, 45 CFR 5b; FAR Subpart 24.1
and Subpart 324.1.)

(b) Clearances or approvals required to be completed prior
to contract award. All foreign research contract projects to be
conducted in a foreign country and financed by HHS funds (U.S. dollars)
must have clearance by the Department of State with respect to
consistency with foreign policy objectives. This clearance should be
obtained prior to negotiation. Procedures for obtaining this clearance
are set forth in the HHS General Administration Manual, Chapter 20-60.

307.105-3 Specification, purchase description and statement of work.

One of the most important parts of a contract is the description of
the work to be done. The description of that work may be in the form of
a specification, purchase description or statement of work. A brief
reference to specifications and purchase descriptions is provided,
although the nature of the work performed in this Department usually
results in the development of work statements. The development of the
acquisition planning document should result in sufficient information to
readily develop the description of work, usually in the form of a
statement of work.

(a) Specification. Specification is defined in FAR 10.001. Use of

the specification is primarily limited to supply or service contracts
where the material end item or service to be delivered is well defined

by the Government.

(b) Purchase description. FAR 10.001 also contains the definition of
purchase description.

(c) Statement of work.

(1) General. A statement of work differs from a specification and
purchase description primarily in that it describes work or services to
be performed in reaching an end result rather than a detailed, well
defined description or specification of the end product. The statement
of work may enumerate or describe the methods (statistical, clinical,
laboratory, etc.) that will be used. However, it is preferable for the
offeror to proposa the method of performing the work. The statement of
work should specify the desired results, functions, or end items without
telling the offeror what has to be doneto accomplish those results



HHS Part 307 < Acquisition Planning Page 12
AcquisitionManual
HHS Transmittal 85.01 (4/1/85)

Acquisition Plans .

unless the method of performance is critical or required for the
successful performance of the contract.

The statement of work should be clear and concise and must completely
define the responsibilities of the Government and the contractor. The
statement of work should be worded so as to make more than one
interpretation virtually impossible because it has to be read and
interpreted by persons of varied backgrounds; such -as attorneys,
contracting personnel, cost estimators, accountants, scientists,
sociologists, educators, functional specialists, etc.

IT the statement of work does not state exactly what is wanted, or
does not state it precisely, it will generate many contract management
problems for both the project officer and the contracting officer.
Ambiguous statements of work can create unsatisfactory performance,
delays, and disputes, and can result in higher costs.

(2) Term (level of effort) vs. cwletion work statement. Careful
distinctions must be drawn between term (level of effort) statements of
work, which essentially require the furnishing of technical effort and a
report thereof, and completion type work statements, which often require
development of tangible end items designed to meet specific performance
characteristics.

(i) Term or level of effort. A term or level of effort type
statement of work is appropriate to research where one seeks to discover
the feasibility of later development, or to gather general information.
A term or level of effort type statement of work may only specify that
some number of labor-hours be expended on a particular course of
research, or that a certain number of tests be run, without reference to

any intended conclusion.

(i1) Completion. A completion type statement of work is appropriate
to development work where the feasibility of producing an end item i$
already known. A completion type statement of work may describe what i$
to be achieved through the contracted effort, such as the development of
new methods, new end items, or other tangible results.

(3) Pnasing. Individual research, development, or demonstration
projects feemuretly lie well beyond the present state of the art and
entail procedures and techniques of great complexity and difficulty.
Under these circumstances, a contractor, no matter how carefully
selected, may be unable to deliver the desired result. Moreover, the
job of evaluating the contractor®s progress is often difficult. Such a
contract is frequently phased and often divided into stages of
accomplishment, each of which must be completed and approved before the
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contractor may proceed to the next. Phasing makes it necessary to
develop methods and controls, including reporting requirements for each
phase of the contract and criteria for evaluation of the reports
submitted, that will provide, at the earliest possible time, appropriate
data for making decisions relative to all phases.

A phased contract may include stages of accomplishment such as
research, development, and demonstration. Within each phase, there may
be a number of tasks which should be included in the statement of work.

When phases of work can be identified, the statement of work wilt
provide for phasing and the request for proposals will require the
submission of proposed costs by phases. The resultant contract will
reflect costs by phases, require the contractor to identify incurred
costs hy phases, establish delivery schedules by phases, and require the
written acceptance of each phase. The provisions of the Limitation of
Cost clause shall apply to the estimated cost of each phase. Contractors
shall not be allowed to incur costs for phases which are dependent upon
successful completion of earlier phases until written acceptance of the
prior work is obtained from the contracting officer.

(4) Elements of the statement of work. The elements of the statement
of work will vary with the objective, complexity, site, andnature of
the acquisition. In general, it should cover the following matters as

appropriate.

(1) A _general description of the required objectives and
desired results. Initially, a broad, nontechnical statement of the
nature of the work to be performed. This should summarize the actions
to be performed by the contractor and the results that the Government

expects.

(i1) Backsround information helpful to a clear understanding

of the requirements and how they evolved. Include a brief historical

summary as appropriate. Include pertinent legislative history, related
contracts or grants, and the relationship to overall program objectives.

(iii) A detailed description of the technical requirements. A
comprehensive description of the work to be performed to provide
whatever details are necessary for prospective offerors to submit

meaningful proposals.
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(iv) Subordinate tasks or types of work. A listing of the various
tasks or types of work (it may be desirable in some cases to indicate
that this is not all-inclusive). The degree of task breakout is
directly dependent on the size and complexity of the work to be
performed and the logical groupings. A single cohesive task should not
be broken out merely to conform to a format. Indicate whether the tasks
are sequential or concurrent for offeror planning purposes.

(v) Phasing. When phasing is applicable, describe in detail the work
or effort required in each phase and the criteria for determining
whether the next phase will take place. |If one or more phases contain
subordinate tasks or types or work, the preceding information in
paragraph (iv) may be incorporated into this part.

(vi) Reference material. All reference material to be used in the
conduct of the project, such as technical publications, reports,
specifications, architect or engineering drawings, etc., that tell how
the work 1s to be carried out must be identified. Applicability should
be explained, and a statement made as to where the material can be
obtained.

(vii) Level of effort. When a level of effort is required, the
number and type of personnel required should be stated. If known, the
type and degree of expertise should be specified.

(viii) Special requirements (as applicable). An unusual or special
contractual requirement, which would impact on contract performance,
should be included as a separate section. Such i1tems could include
required place(s) of performance or unusual travel requirements.
Clearance requirements, such as forms clearance, should be addressed.

(ix) Deliverables reporting requirements. All deliverables and/or
reports must be clearly and completely described. For example, in a
Final Study Report it i1s important to indicate what areas the report
should cover and the criteria for use in accepting the final report to
determine if the contract objectives have been satisfied.

It is important to require the preparation and submission of progress
reports (administrative, technical and financial) to reflect contractor
certification of satisfactory progress. If possible, the reports should
be coordinated in such a manner as to provide a correlation between
costs incurred and the state of completion.

All delivery and reporting requirements shall include the quantities,
the place of delivery, and time of delivery.
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307.170 Program training requirements.

(a) Chapter 8-95 of the Ceneral Admnistration Minual (GAM)
addresses the general paraneters for acquisition planning as
stated in 307.104. In conbtemctlon with the principles of proper
acqui sition planning, the Department has established training
courses for program officials to pronote expedient program
managenent in the planning and other pertinent aspects of the
acqui sition process. Chapter 8-96 of the GAM sets forth specific
training requirements for program officials as follows:

(1) Al program personnel selected to serve as project
officer for ‘an HHS contract shall have successfully conpleted
either the Departnent's appropriate ®"Basic Project Officer"
course, or an equivalent course (see paragraph (b), below).

(2) At least fifty percent of the HHS program personnel
performng the function of technical proposal evaluator on a
technical evaluation team or panel for any conpetitivel
solicited HHS contract shall have successfully conpleted the
appropriate "Basic Project Officer" course, or an equivalent
course (see paragraph (b), below). This requirenent applies to
the initial technical proposal evaluation and any subsequent
technical evaluations that may be required.

~(b) Determnation of course equivalency shall be made by the
principal official responsible for acquisition of the cognizant
contracting activity. The contracting officer is responsible for
ensuring that the project officer and technical proposal
eval uators have successfully conpleted the required training
di scussed in 307.170-2.

307.170-1 Policy exceptions.

(a) "smll ccortncting activities. (1) Program personnel
de.ignated t 0 serve as project officers and technical proposal
eval uators for contracts which or|g| nate in offices having a
mssion which only incidentally and infrequently involves the
generation of contract requirenents (i.e., normally less than
three contract requirenments per fiscal year and in an anount not
exceedi ng $100,000 per contract) are not required to have com
pleted any of the referenced training courses, although conple-
tion of an appropriate "Basic Project Oficer" is reconmended.

(2) As a substitute for the training, contracting officers
servicing these program offices are required to ensure, as a
mninum that program personnel designated to serve as project
officers and technical proposal evaluators have read and studied
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the ®"DHHS Project O ficers* Contracting Handbook," and fully
understand théir responsibilities. The contracting officershall
require these program personnel to furnish witten certification
that they have fulfilled this requirement prior to discharging
the duties of project officer or technical proposal evaluator.

(b) gzg%p_t_:mug?m ~Inthe event there is an urgent
requirement for a specific individual to serve as a project
officer and that individual has not successfully conpleted the
prerequisite training course, the principal official responsible

for acquisition may waive the training requirement and authorize
the individual to perform the project duties, provided that:

(1) The individual first neets with the cognizant contracting
officer to review the ®pHHS Project Officers' Contracting Hand-
book," and to discuss the inportant aspects of the contracting =
prggram office relationship as appropriate to the circunstances:
an

(2) The individual attends the next scheduled and appropriate
"Basic Project Oficer" course.

307.170-2 Training course prerequisites.

(a) _E;_gig?_tf:_qﬁf_ig_gt_gﬁ_fl) New y appointed project officers,
and project officers wt ess than three years experience and no
previous rel ated training, are required to take the appropriate
"Basic Project Oficer" course. (The grade level for proAIect
officers attending the course should be -7 and above). |
project officers are encouraged to take the appropriate "Witing
Statenents of Work" course.

(2) Project officerswith nore than three years experience,
and project officers with less than three years experience who
have successfully conpleted the appropriate basic course, are
qualified (and encouraged) to take the "Advanced Project oOfficer"
cour se.

(3) Additional information on prerequisites for attendance of
these courses may be found in the "DHHS Acquisition Training and
Certification Handbook."

(b) gé& n' 1 Proposal ev@lsu  Technical proposal
eval uators, regardless of eépe_rience, are required to take the
| appropriate "Basic Project Officer" course. Upon successful
conpletion of the basic course, it is recommended that they take
| the appropriate "Advanced Project Officer" course.
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Subpart 307.3

Contractor Versus Governnent Perfornmance

307. 302 Ceneral.

(a&GAH Chapter 18-10, Commercial-Industrial Activities of
the Departnment of Health and Human Services Providing Products

or Services for Governnent Use, assigns responsibilities for
meki ng met hod- of - performance decisions (contract vs. in-house
performance) to various management levels wthin the Department
depending on the dollar amount of capital investment or annual
operating costs. It also requires that each operating division
(opD1V), staff division (sTAFFDIV) and regional office (RrRo)
designate a "Commercial-Industrial Control Oficer' (c1co)to
be responsible for ensuring conpliance with the requirenents of
the Chapter. |

(d) Besides contracts with annual operating costs under

$100, 000, contracts under an authorized acquistion set-aside for
smal | business or labor surplus area concerns and contracts made

pursuant to section 8(a) of the Small Business Actare exempted
from the requirements of FAR Subpart 7.3, GAM Chapter 18-10,
and OMB CGrcular No. A-76.

307.303 Determning availability ofprivate comercial sources.

In accordance with the provisions of GAM Chapter 18-10,
OPDIVs, STAFFDIVs, and ROs must prepare and maintain a conplete
i nventory ofall individual conmercial orindustrial activities,
including those conducted under contracts in excess of $100,000
annual ly.  They nust also conduct periodic reviews of each
activity and contract in the inventory to determne if the
existing performance, in-house or by contract, continues to be
in accordance with the policy guidelines of GAM Chapter 18-10.

307.304 Procedures.

Contracting officers shall ensure that no acquisition action
involving a comercial-industrial activity is initiated unless
it is in conpliance with the requirements of GAM Chapter 18-10.
The contracting officer nust check each request for contract
expected toresultin acontract in excess of $100,000 to
ensure that it contains a statenment as towhether the proposed
contract is or is not subject toreview under GAM Chapter 18-10
requirenents. If the contracting officer has any questions
regarding the determnation of applicability or nonapplicability,
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or if the required statement is mssing, the program office
subm tting the request forcontract should be contacted and the
situation rectified. If the issue cannot be resolved wth the

program office, the contracting officer shall refer the matter
to the CICO for a final determnation. The principal official
responsible for acquisition is responsible for ensuring that

contracting activities arein full conpliance with FAR Subpart

7.3.

307. 307 Appeal s.

The review and appeals procedures discussed in FAR 7.307 are
addressed in GM Chapter 18-10.
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Subpart 307.70

Considerations in Selecting
an Award | nstrument

307.7000 Scope of subpart.

This subpart provides guidance on the appropriate selection
of award instruments consistent with the Federal Gant and
_Oooloeratlve. Agreement Act of 1977 (Public Law 95-224) and the OMB
i mpl enentation of the Act as published in the Federal Register on
August 18, 1978 (41 FR 36860). Thi s subpart addresses
acqui sition relationships where the award instrunent is the
contract, and assistance relationships where the award instrunment
Is either a grant or cooperative agreement.

307.7001  Applicability.

This subpart applies to the choice of award instrument -
contract, grant, or cooperative agreenent « for all program and
I| ndi vi dual transactions, except ere specifically prohibited by
aw.

307.7002 Purpose.

This subpart provides guidance to assist in the
determ nati on of whether to use the acquisition or assistance

process to fulfill program needs. The distinction between, and
use Of , grants and cooperative agreenents is not discussed in
detail. Detailed guidance may be found in Chapter |-02 of the

Gants Admnistration Mnual.
307.7003 Distinction between acquisition and assistance.

~(a) The Federal Gant and Cooperative Agreenent Actof 1977
requires the use of contracts to acquire property or services for
the direct benefit or use of the Government and grants or
cooperative agreements to transfer nmoney, property, services, or
anything of value to recipients to acconplish a public purpose of
support or stimulation authorized by Federal statute.

(b) Acontract is to be usedas the | egal instrument to
reflect a relationship between the Federal Government and a

reci pient whenever:

(1) The principal purlpose of the instrunent 4is the
acqui sition, by purchase, [ease, or barter, of property or
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services for the direct benefit or use of the Federal Govern-
ment: or

(2) The Departnment determines in a specific instance that
the use of a type of contract is appropriate. That is, it is
determined in a certain situation that specific needs can be
satisfied best by using the acquisition process. However, this
authority does not permt circunventing the criteria for use of
acqui sition or assistance instruments. Use of this authority is
restricted to extraordinary circunmstances and only with the prior
Iz\:t/gproval of the Director, Ofice of Acquisition and Gants

nagemnent .

(c) A grant or cooperative agreement is to be used as the
| egal instrument to reflect a relationship between the Federal
CGovernment and a recipient whenever the principal purpose of the
rel ationshitp is the transfer of noney, property, services, or
anything of value to the recipient to acconplish a public purpose
of support or stimulation authorized by Federal statute.

(1) A grant is the legal instrument to be used when no
substantial involvement is anticipated between the Department and
the recipient during performance of the contenplated activity.

(2) A cooperative agreenent is the legal instrument to be
used when substantial involvenment is anticipated between the
Department and the recipient during performance of the con-
tenplated activity.

(d) As a general rule, contracts are to be used for the
foll om ng purposes:

(1) Evaluation %i ncluding research of an evaluative nature)
of the performance of CGovernnent programs or projects or grant ee
activity initiated by the funding agency for its direct benefit

or use.

(2) Technical assistance rendered to the Government, or on
behal f of the CGovernnment, to any third party, including those
receiving grants or cooperative agreenments.

(3) Surveys, studies, and research which provide specific
information desired by the Government for its direct activities,
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or for dissemnation to the public.

_ (_4? Consul ting services or professional services of all
kinds it provided to the Governnent or, on behalf of the Covern-
ment, to any third party.

(5) Training projects where the Government selects the

i ndi viduals or specific groups whose nmenmbers are to be trained or
specifies the content of the curriculum (not applicable to
fellowship awards).
(6) Planning for Governnent use.
_(YJ Production of publications or audiovisual materials
required primrily for the conduct of the direct operations of
he Governnent.

(8) Design or development of items for Government use or
pursuant to agency definition or specifications.

(9) Conferences conducted on behalf of the Government.

(10) Ceneration of managenent information or other data for
Gover nment  use.

(e) As a general rule, grants or cooperative agreements are
to be used for the follow ng purposes:

(1) General financial assistance (stinmulation or support)
to eligible recipients under specificlegislation authorizing the
assi stance.

- (2) Financial assistance (stinulation or support) to a
specific program activity eligible for assistance under specific
| egi slation authorizing the assistance.

307.7004 Procedures.

(a) OPDIV, agency, and regional office program officials
shoul d use existing budget and program planning procedures to
?ropose new activities and major changes in ongoing prograns.

t is the responsibility of these program officrals to neet wth
the principal official responsible for acquisition and the
principal grants managenent official, or their designees,
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to distinguish the relationships and determne whether award is
to made through the acquisition process or assistance process.
This determnation should be made prior to the time when the
annual acquisition plan is reviewed and approved so that the plan
will reflect all known proposed contract actions. The cognizant
contracting officer will confirm the appropriateness of the use
of tthetcontract instrument when reviewing the request for
contract.

(b) Shifts from one award instrument to another nust be
fully documented in the appropriate files to show a fundanental
change in program purpose that uneguivocably justifies the
rationale for the shift.

(c) oppivs, agencies, and regional offices nust ensure that
the choice of instrument is determned in accordance with the
Federal Gant and Cooperative Agreenent Act of 1977 and appli-
cable departnmental policies. I, however, there are major
i ndividual transactions or prograns which contain elements of
both acquisition and assistance in such a way that they cannot be
characterized as having a principal purpose of one or the other,
ui dance should be obtained from the Director, Ofice of
cquisition and Gants Mnagenent, through normal channels,
before proceeding with a determnation.

(d) Any public notice, program announcenent, solicitation,
or request for applications or proposals nust indicate whether
the intended relationship will Dbe one of acquisition or assis-
tance and specify the award instrunment to be used.
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Phase | X -« Advance Acquisition
Pl anni ng (Schedul i ng)

307.7101 Background.

- (a) Failure to properly plan individual acquisitions and
failure to schedule the overall acquisition workload of an
office, agency, or OPDIV tends to result in an inordinate
percentage of contract awards being nmade in the closing weeks and
even days of the fiscal year. This phenonmenon, variously
i dentified as "The Septenber Rush", "Hurry-up Spending®, " End- of -
Year Purchasing”, and "Year-End Spending Abuses", in turn fosters
rushed, other ‘than full and open conpetition, inadequately
documented, and potentially wasteful acquisitions. Excessive
year-end spending also invites increased intervention and/or
scrutiny from Congress, the Ofice of Mwnagenment and Budget, and
the media. The end of the fiscal year, however, is usually too
late to take corrective actions that are effective wthout being
unduly damaging to necessary programs. The key is to begin
advance acquisition planning far earlier.

(b) To avoid the historic pattern of wasteful and
unnecessary vyear-end spending, the Departnent introduced the
Acquisition Planning Initiative by Under Secretarial mnenorandum
of February 19, 1980, Subg ect: New Procedures to |nprove
Pl anning and Scheduling of Contract Awards and Curb Last-Mnute
Year-End procurenent Sgendln . Phase 11 of this initiative,
beginning with Fiscal Year 1981, established the present
acqui sitron planning nmechanism  Basic guidance on the Phase ||
nechanism is contained in the AsSMB menorandum of March 28, 1980,
Subject: Phase II of (FY '81) Procurement Planning Initiative =
Cui delines for Program Funding Mlestones. For the public Health
Service, the above guidance is supplenmented by the MB
menorandum of April 21, 1982, Subject: Phase Il Annual
Procurement Pl anni ng.

307.7102 Accountability and responsibility.

Phase Il is a Department-w de nonitoring and accountability
system that requires early planning of acquisition requirenents
down to the individual project level. The Phase Il mechanism

includes the follow ng:

(a) Accountability lies with the OPDIV and STAPFDIV heads
who are required to coordinate overall schedules which plot the
planned distribution of RFC deliveries and contract awards over
an eighteen nonth timeline extending to fiscal year-end.
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1b) ‘Each OPDIV_and STAFFDIV retains the flexibility to
schedul e individual RFC deliveries and contract awards as
desired, so long as the overall schedule presents a relatively
even distribution of contract awards and workload across the
fiscal year.

(c) The schedules are updated quarterly to conpare actual
versus planned ﬁrogress and, when necessary, to revise the
schedules for the remainder of the fiscal year.

- (d) Project officers are responsible for initiating the
project planning by coordinating with contracting activities
prior to RFC preparation, and taking the lead in devel oping
acqui sition plans that establish the date(s) for delivering
conpl ete RFC packages to the contracting activity, and that
establish the planned award dates for individual projects.

(e) The Director, Ofice of Acquisition and Gants
Managenent nonitors the OPDIV and STAFFDIV Phase Il plans
throughout the year to assure that an even distribution of
awards, dollar obligations, and workload is naintained.

307. 7103 Pur pose.

The Phase |l Advance Acquisition Planning nechanism serves
to avoid excessive year-end spending and distribute the contract
wor kl oad as evenly as possible over the fiscal year, and provide
a mechanism for planning at the program acquisition operational
| evel and a managenent tool for nonitoring at the program OPDV,
and departnental |evels.

307.7104 Contracting activity actions.

The contracting activity shall take the follow ng actions:

(a)  Advise program and staff personnel of their
responsibilities to ensure that:

(1) Year-end acquisitions of unplanned itenms are not
entered into to use available balances of expiring appropriations
(which would otherwise revert to the Treasury):

(2) Orders for supplies, mterials, and equipnent are kept
to the mninum needed to carry on approved prograns.

(3) Inventories are held to normal |evels: and
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(4) New contracts for future services and payments to contractors are
made only in accordance with established plans.

(b) Determine closing dates for purchases to be made from
appropriations ending on September 30.

(c) Expedite the preparation and processing of determinations and
findings which require the approval of the Assistant Secretary for

Management and Budget or the OPBIV head.
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Section
309.104
309.104-1
309.105
309.105-1

309.403
309.404

309.405
309.405-1
309.406
309.406-3
309.407
309.407-3
309.470

309.470-1
309.470-2

Part 309
Contractor Qualifications

Subpart 309.1 Responsible Prospective Contractors

Standards

general standards.
Procedures.

Obtaining information.

Subpart 309.4 « Debarment, Suspension, and Ineligibility

Definitions.

Consolidated List of Debarred, Suspended
and Ineligible Contractors.

Effect of listing.

Continuation of current contracts.

Debarment.

Procedures.

Suspension.

Procedures.

Reporting of suspected causes for debarment,
suspension, or the taking of evasive actions.
Situations where reports are required.
Contents of reports.






HHS Part 309 -« Contractor Qualifications Page 1

Acqui si tion Manual
HHS Transmttal 84.01 (4/1/84)

Subpart 309.1

Responsi ble Prospective Contractors

309. 104 St andards.
309. 104-1 General standards.

(a) In determning the adequacy of a prospective contrac-
tor's financial resources for the performance of the proposed
contract,' particular attention shall be given to the ability of
the contractor to dlscharfge its full financial responsibility
for charges and |osses of Governnment-furnished material, when
the contractor has responsibility for such material.

(b) = (d) Reserved.

(e) The prospective contractor nust have an established
system of accounting and financial controls which are deter-
m ned by the contracting officer to be adequate to permt the
effective admnistration of the type of contract proposed,
particularly if under its terms the costs incurred areafactor
In determning the anount payable under the contract, or if
advance or progress paynents are requested.

309. 105 Procedures.

309. 105-1 Qotaining information.
(a) Reserved.
(b) (1) Reserved.
(2) (i) Reserved.

(ii) To ensure that a prospective contractor has the necess-
ary accounting and operational controls (see 309.104-1(e)), a
written determ nation mustbe made by the contracting officer
that the prospective contractor hasan adequate accounting
system for determ ning costs applicable tothe contract and a
billing system that satisfies the contractual paynment provisions.
The determ nation nmust explain the basis forthis judgnent,

(a) When dealing with hi gh ri sk organi zations, i.e., new
organi zations, those wth known problens, and those wth ac-
counting system deficiencies, the contracting officer shall
use every reasonable means available to protect the Government
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from the inproper expenditure of Federal funds. Actions should
include at least one of the following: preaward and postaward
audits; direct identification of cost wth deliverables; billing
by contract phases or tasks; fidelity bonding orother guaran-
tees bythe parent conpany or principals of the organization:

i ncreased scrutiny of vouchers and financial reports; and
frequent site visits to verify the incurrence of specific costs
and the relationship oftechnical progress with the anount

billed.

(B) If a prospective contractor's accounting or billing
system (or both) is determned to be inadequate, corrective
action must be taken before that organization is awarded a
contract. When corrective action cannot be conpleted until
after the award and the contracting officer determnes that the
award must be made, the contracting officer shall consult wth
the cognizant cost advisor and take the appropriate actions set
forth in FAR 16.104 to ensure that the Governnent's interests
w |l beprotected and the contract will be adequately costed
and admnistered. Awards nmade under the preceding condition
must beapproved in witing by the principal official respons-
ible for acquisition.
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Debar ment, Suspension, and Ineligibility
309. 403 Definitions.

"Acquiring agency's head or a designee", as used in the FAR
shal | nean, unless otherwise stated in this subpart, the head of
the contracting activity. Acting in the capacity of the acquir-
ing agency's head, the head of the contracting activity nay nake
the required justifications or determnations, and take the nec-
essary actions, specified in FAR §§ 9.405, 9.406, and 9.407 for
his or her respective activity, but onlv after obtaining the ap-
roval of the debarring or suspending official, as the case nay
e.

"Debarring official" means the Assistant Secretary for
Managenment and Budget, or his/her designee.

"Initiating official" means either the contracting officer,
the head of the contracting activity, the Deputy Assistant Secre-
tary for Managenent and Acquisition, or the Inspector General.

" Suspendi ngB official » neans the Assistant Secretary for
Managenent and Budget, or his/her designee.

309. 404 Parties excluded from procurenent prograns.

(c) The Ofice of Mnagenment and Acquisition (OVAC) shall
perform the actions required by FAR 9.404(c).

(4) OVAC shall maintain all docunentation submtted by the
initiating official reconmending the debarment or suspension
action and all correspondence and other pertinent docunentation
generated during the OMAC review

309. 405 Effect of I|isting.

(a) The head of the contracting activity may,with the
concurrence of the debarring or suspending official, make the
determnnations referenced in FAR 9.405(a), regarding contracts
for their respective activities.

(1) If a contracting officer considers it necessary to
award a contract, or consent to a subcontract with a debarred or
suspended contractor, the contracting officer shall prepare a
determnation, including all pertinent docunentation, and submt
It through acquisition channels to the head of the contracting
activity. The docunmentation must include the date by which
approval is required and a conpelling reason for the proposed
action. Sone exanples of circunstances that may constitute a
conpelling reason for the award to, or consent to a subcontract
with, a debarred or suspended contractor include:
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(i) The property or services to be acquired are available
only from the listed contractor;

(ii) The urgency of the requirenment dictates that the
Departnment deal with the listed contractor: or

~ (iii) There are other conpelling reasons which require
business dealings with the listed contractor.

(2) If the head of the contracting activity decides to
approve the requested action, he/she shall request the concur-
rence of the debarring or suspending official and, if given,
shall, in witing, inform the contracting officer of the decision
wthin the required tine period.

309, 405-1 Continuation of current contracts.

(a) Notw thstanding the debarment or suspension of a
contractor, contracting officers may continue contracts or
subcontracts in existence at the tine the contractor was debarred
or suspended, unless the head of the contracting activity or
debarring or suspending official directs otherw se. A decision
as to the type of termnation action, if any, to be taken should
be made only after review by the awarding activity's contracting
and technical personnel. e contracting officer shall
coordinate any termnation with the Ofice of the Ceneral Counsel
to ensure the property of the proposed action.

(b) Contracting officers shall not review the current
contracts of debarred or suspended contractors, or otherw se
extend their duration, unless the head of the contracting
activity determnes to do so, with the concurrence of the
debarring or suspending official. The contracting officer shall
prepare a determnation neeting the requirements of 309.405(a)
and submt it, through acquisition channels, to the head of the
contracting activity. If the head of the contracting activity
agrees with the determnation, he/she shall obtain the
concurrence of the debarring or suspending official.

309. 406 Debar nent .
309. 406-3 Procedures.

(a) Lovestiuation and referral VWenever an apparent cause
for debarnent becones known to an initiating official, that per-
son shall prepare a report incorporating the information required
b% 309.470-2, if known, and forward it through appropriate
channels with a witten recommendation, to the debarring
official. Contracting officers shall forward their reports in
accordance wth 309.470-1. The debarring official shall initiate

an investigation through such means as he/she deens appropriate.
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~(b) mi_s_fg_mg_&inﬁ_mg&-rh_e debarring official shall
review the results of the investigation, if any, and make a
witten determnation whether or not debarment procedures are to
be conmenced. A copy of the determnation shall be pronptly sent
through appropriate channels to the initiating official, and the
contracting officer, if necessary. If the debarring official
determnes to conmence debarnment procedures, he/she shall, after
consultation with the Office of the General Counsel, notify the
contractor in accordance with FAR 9.406_—38(;). |f the proposed
action is not based on a conviction or judgnent and the
contractor's submission in response to the notice raises a
genuine dispute over facts material to the proposed debarnent,
the debarring official shall arrange for fact-finding hearings
and take the necessary actions specified in FAR 9.4 6-3(@_(2(')J
The debarring official shall also ensure that witten findings of
fact are prepared, and shall base the debarment decisions on the
facts as found, after considering information and argunent
submtted by the contractor and any other information in the
admnistrative record. The Ofice of the CGeneral Counsel shall
represent the Department at any fact-finding hearing and may
F]esent tvvltrtlesses for HHS and question any wtnesses presented by
e contractor.

309.407  Suspensi on.

309. 407-3 Procedures.

(a) Investigation and referral. \Wenever an apparent cause
for suspension becones known to an initiating official, that
person shall 8repare a report incorporating the information
required by 309.470-2, if known, and forward it through
appropriate channels, with a witten recomendation, to the
suspending official. Contracting officers shall forward their
reports in accordance with 309.470-1. The suspending official
shall initiate an investigation through such neans as he/she
deens appropriate.

~ (b) pecisionmaking process. The su_s]foendi ng official shall
review the results of the investigation, it any, and make a
witten determnation whether or not suspension should be

i mposed. A copy of this determnation shall be pronptly sent
through appropriate channels to the initiating ofricial and the
contracting officer, if necessary. |f the suspending official
determnes to inpose suspension, he/she shall , after ,
consultation with the Ofice of the General Counsel, notify the
contractor in accordance with FAR 9.407-3(c). If the action is
not based on an indictment and, subject to the provisions of FAR
9.407-3(b)(2), the contractor's submssion in response to the
notice ralses a genuine dispute over facts material to the
suspension, the suspending official shall, after suspension has
been inposed, arrange for fact-finding hearings and take the
necessary actions specified in FAR 9.407-3(b) (2).
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309.470  Reporting of suspected causes for debarnment or
suspension, or the taking of evasive actions.

309.470-1 Situations where reports are required.

A report incorporating the information required by 309.470-2
shall be forwarded, in du? icate, by the contracting officer
through acquisition channels to the OMAC when-

~(a) A contractor hascommtted, or is suspected of havin
Son*mtted, any of the acts described in FAR 9,406=2 or FAR9. 407-
oor

~(b) A contractor is suspected ofattenpting to evade the
prohi bitions of debarment or suspension inposed under this
requl ation, or any other conparable regqulation, bychanges of
address, multiple addresses, formation of new conpanies, or by
ot her devi ces.

309.470-2 Contents of reports.

_ Each report preﬁared under 309.470-1 shall be coordinated
wth the Ofice of the General Counsel and shall include the
ollowng information, where available:

(a) Nanme and address of contractor.

(b) Name of the principal officers, partners, owners, or
managers.

(c) Al known affiliates, subsidiaries, or parent firns,
and the nature of the affiliation.

_ (d) Description of the contract or contracts concerned,
including the contract number, and office identifying nunbers or
synbol s, the anobunt of each contract, the anmount paid the
contractor and the amount still due, and the percentage of work
conpleted and to be conpleted.

(e) The status of vouchers.

(f) Wiether contract funds have been assigned pursuant to
the Assignnent of Clains Act, as amended, 31 U'S.C 3727, 41
U S C 15 and, if so assigned, the name and address of the
assi gnee and acopy ofthe assignnment.

. Whet her any other contracts areoutstanding
with the contractor or any affiliates, and, if so,
t he anount of such contracts, "whether these funds have
been assigned pursuant to the Assignnent of O ains
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Act, as amended, 31 U.S.C. 3727, 41 U.S.C. 15, and the amounts paid or
due on such contracts.

(h) A complete summary of all available pertinent evidence.
(i) A recommendation as to the continuation of current contracts.

(3) An estimate of damages, if any, sustained by the Government as 2
result of the action of the contractor, including an explanation of the
method used in making the estimate.

(k) The comments and recommendations of the contracting officer and
statements regarding whether the contractor should be suspended or
debarred, whether any limitations should be applied to such action, and
the period of any proposed debarment.

(1) As an enclosure, a copy of the contract(s) or pertinent excerpts
therefrom, appropriate exhibits, testimony or statements of witnesses,
copies of assignments, and other relevant documentation or a written
summary of any information for which documentation is not available.
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Part 313
Small Purchase and Other
Simplified Purchase Procedures

Subpart 313.1 « General

Section

313.101 Deffnftfons.

313.104 Procedures.

313.105 Small business - small purchase set-asides.

313.106 Competition and price reasonableness.

313.107 Solicitation and evaluation of quotations.
Subpart 313.2 « Blanket Purchase Agreements

313.201 General.

313.204 Purchases under Blanket Purchase Agreements.
Subpart 313.4 « Imprest Fund

313.403 Agency responsibilities.
Subpart 313.5 « Purchase Orders

313.505 Purchase order and related forms.

313.505-3 Standard Form 44, Purchase Order « Invoice =
Voucher.
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Subpart 313.1

Cener al
313.101 Definitions.

*Small purchase procedures"
(a) = (c) Reserved.

(d) Acquisition of architect-engineer professional services
of any dollar anount.

313.104 Procedures.
(a) ~ (h) Reserved.

(i) Small purchase nethods are designed to acquire defined,
of f-the-shelf, standard supplies, equipnment, or services which
may be awarded on the basis of a fixed price quotation. Smal |
purchase nethods should not be used to acquire R & D, conplex
studies, services, and the like (which require judgnenta
technical evaluations and involve negotiations) where the award
cannot be confidently nade on the low price. ~Were requirenents
are not suitable for acconplishnment using small purchase methods,
more formal negotiation methods or sealed bidding should be used

j) Small purchases acconplished in accordance with this Part
may not be awarded on a cost-reinbursenment basis.

(k) Small purchase methods should be used with great prudence
for the acquisition of consultants to avoid the increased .
possibility of wusing consultants in an inproper personal services
capacity.

313.105 Snall business-small purchase set-asides.
(a) - (d)(1) Reserved

(d)(2) The contracting officer shall consult with the snal
and disadvantaged business utilization specialist (SADBUS) to
determ ne whether small business sources are known by the SADBUS
before determning not to proceed with the small business-small
purchase set-aside. Coordination with the SADBUS is not requir-
ed for small purchases at or below ten percent of the small pur-
chase limtation
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Gener al
313.106 Conpetition and price reasonableness.

~ (a) Purchases not over 10 percent of the small Durchase
limtation. Purchases not exceeding this limt are exempt from
the docunentary requirements of FAR Subpart 6.3 and _Sub|oart
306.3. However, purchases shall not be made repetitively from
one source except for reasons which clearly and convincingly
16u§5|fy other than full and open conpetition (see FAR Subpart

~ (b) Purchases over 10 Percent of the small purchase
limtation.

(1) ~ (4)(1)(C Reserved.
(4)(i)(D) Wenen-owned small business.

(c) Data to support small purchases over 10 percent of the
small Durchase limtation. (1) Reserved.

%2) Purchases ranging in excess of 10 percent of the small
Furp ase limtation up to and including the small purchase
imtation which are made without full and open conpetition
require justification as to why conpetition was not obtained.
The justification, which may be in the form of a paragraph or
paragraphs in the request for contract or requisition, nust
address the considerations in FAR Subpart 6.3 and Subpart 306. 3.
The contracting officer may approve or disapprove the
justification.  Award of the contract or purchase order by the
contracting officer shall constitute approval of the
justification (see 306.304(a)(l)).

313.107 Solicitation and evaluation of quotations.
(a) = (d) Reserved.

(e) Arendnents. (1) If after the issuance of a request for
quotations but before the closing date of their receipt, it
becomes necessary (i) to mmke significant changes in the
quantity, specifications, or delivery schedule, (iiJ to make any
change in the closing date, or (iii) to correct a defect or
anbi gmty, the change shall be acconplished by issuance of an
amendnent to the request. Requests for quotations using the
Standard Form 18 nmay be amended by letter. Oral requests for
quotations may be anended orally.
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Gener al

(2) When it is considered nec_essar%/ to issue an anendnent to
a request f or quotations, the period of tine renmaining before
closing and the need for extending this period bypostponing the
time set for closing must be considered. =~ \here only a short tinme
remains before the tine set for closing, extension of tine may be
made by telegramortel epho.----- This "notification should be
confirmed in the amendment.

(3) Any information given to one potential quoter concernjng
a request for quotations shall be furnished promptly to all other
potential quoters in an amendnent to the request, if the
Information is necessary to potential quoters in submtting
quotations, or if the lack of the information would be
prejudicial to uninformed potential quoters.
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Subpart 313.2

Bl anket Purchase Agreenents

313. 201 General.
(a) = (d) Reserved.

(e) Each bl anket purchase arrangenent (BPA) shall be
documented by issuance of a contractual instrument which is

appropriately nunbered.
313. 204 Purchases under Bl anket Purchase Agreenents.

(a) = (d) Reserved.

(e)(5) Delivery documents, invoices, etc. signed by the
Governnent enpl oyee receiving the item or service wll" be
forwarded to the fiscal office or other paying office as
designated by the oppIv. Payment will be made on the basis
of the signed document, invoice, etc. Contracting offices wll
ensure that established procedures allowing for availability of
funds are in effect prior to placenent of orders.
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Subpart 313.4
Imprest Fund

313.403 Agency responsthflftfes.

(a) The amount of each fmprest fund shall be established on the basfs
of the ® stfmated monthly payment and the need for replenishment. A
review shall be made by the responsible official al least quarterly to
fnsure that the fund s not in excess of needs, and appropriate
adjustments are made accordingly.

(b} Resewed.

(¢) Requests to establish fmprest funds shall be made to the
responsible fiscal office. At larger activities where the cashier may
not be conveniently located near the purchasin office, a Class C
Cashier may be fnstalled in the purchasing office. Documentation of
cash purchases shall be fn accordance with instructions contained in the

HHS Voucher Audit Manual Part 1, Chapter 1-10.
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Subpart 313.5

Purchase orders

313. 505 Purchase order and rel ated forns.
313.505-3 Standard Form 44, Purchase Oder = Invoice = Voucher.

(d8) Since the Standard Form 44 is an accountable form a
record shall be maintained of serial numbers of the form to
whom issued, and date issued. SF-44's shall be kept under
adequate lock and key to prevent unauthorized use. A reserva-
tion of funds shall beestablished to cover total anticipated
expenditures prior to use of the SF-44.
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Part 314
Seal ed Bi ddi ng

Subpart 314.2 - Solicitation of Bids

Section

314.202-7 Facsimle bids.

314. 213 Annual subm ssion of representations and
certifications.
Subpart 314.4 « Opening of Bids and Award of Contract

314. 404 Rejection of bids. _ _

314. 404-1 Cancel lation of invitations after opening.

314. 406 M st akes in bids.

314. 406- 3 O her m stakes disclosed before award.
314.406-4 M st akes after award.

314. 407 Awar d.

314.407-8 Protests against award.
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Subpart 314.2
Solicitation of Bids
314.202-7 Facsim | e bids.

The principal official responsible for acquisition (PORA)
shall determne whether to allow the use of facsimle bids.
If the PORA decides to allow the use of facsimle bids, internal
procedures shall be developed, in accordance with the FAR to
ensure uniform processing and control.

314.213  Annual submission of representations and certifications.

Each principal official responsible for acquisition (PORA)
shal | determne whether to allow the use of the annual subm ssion
of representations and certifications by bidders. If allowed, the
provi sions of FAR 14.213 shall be followed.
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Subpart 314.4

ening of Bids and
qg\wardgof Contract

314. 404 Rej ecti on of bids.
314.404-1 Cancellation of invitations after opening.
(a) and (b) Reserved.

(c) The chief of the contracting office (CCO shall nake
the determnation required by FAR 14.404-1(c).

(d) Reserved.

(e) The cco shall nake the referenced determnation.

314.406 M stakes in bids.
314.406-3 Ot her mstakes disclosed before award.

(a) = (d) Reserved.

(e) Authority has been delegated to the Departnental
Protest Control Officer, Division of Acquisition Policy, Ofice

of Acquisition and Gants Minagenent (CAGW) to nmeke _ _
adm nistrative determnations in connection with nistakes in bid
alleged after opening and before award. This authority may not

be redel egat ed.

(f) Each proposed determnation shall have the concurrence
of the Chief, Business Law Branch, Business and Adm nistrative
Law Division, Ofice of General Counsel.

(g) (1) and (2) Reserved.

éB)r The data required by FAR 14.406-3(g) (3) shall Dbe nmarked
"I MMEDI ATE ACTION = M STAKE IN BID* and submtted through

acqui sition channels to the Departmental Protest Control Officer,
Division of Acquisition Policy, Ofice of Acquisition and Gants
Management (OAGM). The file "shall be assembled in an orderly
manner and shall include an index of enclosures. A single copy
of the file is sufficient.

(4) Since examnation of evidence is necessary to determne
the proper course of action to be taken, no action wll be taken
on cases referred by telephone or telegraph.
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ening of Bids and
q,g\/\/ardg of Contract

_ ﬂ5) Where the evidence submtted by the bidder is ,
inconplete or in need of clarification, the contracting officer
shal | docunent the file to indicate the effort made to obtain
clear and convincing evidence to support the alleged mstake.
Since the burden of Frovi ding such evidence lies wth the bidder-
claimant, repeated efforts to obtain such information are neither
necessary nor desirable.

(h) Reserved.

(i) Doubtful cases shall not be submtted by the
contracting officer directly to the Conptroller GCeneral, but
shal | be submtted as indicated in 314.406-3(g) (3).

314.406-4 Mstakes after award.

(a) and (b) Reserved.

(c) Authority has been delegated to the Departnental
Protest Control Oficer, Division of Acquisition Policy, OAGM to
make admnistrative determnations in connection with ‘mstakes in
bid alleged after award. This authority may not be redelegated.

(d) Each proposed determination shall have the concurrence
of the Chief, Business Law Branch, Business and Admnistrative
Law Division, Ofice of GCeneral Counsel.

(e)(l) Reserved.

82) The data required by FAR 14.406-4(e)(2) shall be marked
"I MEDI ATE ACTION - M STAKE I'N BID"™ and submitted as prescribed
In 314.406-3(qg) (3).

314. 407  Award.
314.407-8 Protests agai nst award.
See Subpart 333.1 « Protests.
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Part 315
Contracting by Negotiation

Subpart 315.1 - General Requirenents for Negoti ation

Section

315. 103 Converting from sealed bidding to negotiation
procedures.
Subpart 315.4 - Solicitation and Receipt of Proposals

and Quot ations

315.402 Ceneral .

315.404 Presolicitation notices and conferences.

315.405 Solicitations for information or planning purposes.

315.405-1 Ceneral .

315.406 Preparing requests for proposals (RFP's) and requests
for quotations (RFQ's).

315.406-1 Uni form contract fornat.

315.406-2 Part |- The Schedul e.

315.406-3 Part 11- Contract clauses.

315.406-5 Part |1V- Representations and instructions.

315.407 Solicitation provisions.

315.408 | ssuing solicitations.

315. 409 Pre-proposal conferences.

315. 410 Anmendment of solicitations before closing date.

315. 413 Di sclosure and use of information before award

315.413-1 Alternate |I.

315.413-2 Alternate | 1.

315. 470. Revi ew of RFP

315. 471 Annual submi ssion of representations and
certifications.

Subpart 315.5 - Unsolicited Proposals

315. 505 Content of wunsolicited proposals.
315. 506 Agency procedures.

315. 506- | Receipt and initial review
315.509 Limted use of data.

Subpart 315.6 - Source Selection

315. 602 Applicability.

315. 604 Responsi bilities.

315. 605 Eval uation factors.

315. 607 Di scl osure of m stakes before award.
315. 608 Proposal eval uation.

315.608-70 Technical evaluation plan.
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Section

315.608-71
315.608-72
315.608-73
315.608-74
315.608-75
315.608-76
315.608-77

315.
315.
315.
315.
315.
315.

315.

609
610
611
670
671
672

804

315.804-3

315.
315.

315.
315.
315.
315.
315.
315.

315.
315.
315.
315.

315.
315.

805
805-S

900

905-70
905-71
905-72
905-73
905-74

1000
1003
1004
1005

7000
7001

Contracting by Negotiation

Techni cal eval uation panel.

Procedures for handling and disclosing proposals.
Recei pt of proposals.

Convening the technical evaluation panel.

Rating and ranking of proposals.

Technical evaluation report.

Eval uation of business proposals.

Competitive range.

Witten or oral discussions.

Best and final offers.

Negotiation with the selected source.

Post negotiation contract preparation and award.
Preparation of negotiation menmorandum

Subpart 315.8 - Price Negotiation

Cost or pricing data.

Exenptions from or waiver of subm ssion of certified
cost or pricing data.

Proposal anal ysis.

Field pricing support.

Subpart 315.9 - Profit

Scope of subpart.

Structured approach.

Profit factors.

Contractor effort.

O her factors.

Facilities capital cost of noney.

Subpart 315.10 - Preaward, Award, and Postaward
Notifications, Protests, and Mistakes

CGener al .

Debriefing of wunsuccessful offerors.
Protests against award.

D scovery of m st akes.

Subpart 315.70 - Requests for Contract

Scope of subpart.
Ceneral .



HHS Part 315 - Contracting by Negotiation

Acqui sition

Manua

HHS Transmttal 90.02 (5/31/90)

Sect i on

315. 7002
315. 7003
315. 7004
315. 7005
315. 7006

Contracting by Negotiation

Procedur es.

Responsi bilities.
Transmttal.

Format and content.
Revi ew.
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Subpart 315.1

General Requirements for Negotiation

315.103 Converting from sealed bidding to negotfatfon procedures.

The chief of the contracting office has the authority to make the
determination referenced in FAR 15.103.
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Subpart 315.2
Negotiation Authorities

315.201 National energency.

(a) and (b) Reserved.

(c) Limtations. The applicable authority my be used by
the contracting officer only for _assistance to labor surpl us
areas or smal| business concerns. The applicable authority
shall not be used for adm nistration ofthe Bal ance of Paynents
program or other progranms, wthout the prior witten approval
ofthe principal official responsible for acquisition (not
del egabl e) .

315.202 Public exigency.
(@ and (b) Reserved.
(c) Limtations. The contracting officer shall provide a

copy of the D & F to the principal official responsible for
acqui sition.

315. 205 Servi ces of educational institutions.
(a) and (b) Reserved.

(e¢) Limtations.

(1) The applicable authority shall be used only for the
acqui sition of specialized noncommercial services "which are
customarily performed by educational institutions. use of this
authority for any service other than those listed in FAR 15.205
(b) shall require a witten determnation with supporting facts
by the contracting officer that the particular type of service
Is available only from educational institutions.

(2) Proposals shall be solicited fromas nany educationa
institutions as areknown to possess the required capability.
Solicitation ofa single educational institution shall require
a witten "Justification for Nonconpetitive Acquisition" in
accordance with the requirements of Subpart 315.71.

(3) Where the circunstances of both (1) and (2) above
ertain in the same case, the required détermnation shall

e conbined and made by the official designated in 315.7106.
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Negotiation Authorities

315.210 Inpractical to secure conpetition by formal advertising.

(a) Reserved.

(b) Application. Negotiation under the applicable authority
shal | bé conducted on a conpetitive basis to the maximum practi-
cable extent, except when negotiation is justified under the
circunstances specified in FAR 15.210 (b)(l) or (16).

ﬁl) The illustration specified in FAR 15,210(b)(3) shall
apply only if the negotiation is for the identical requirenents
specified in the unresponsive bid. |f specification ‘deviations
are authorized, or if delivery, quantitK, or other requirenments
are changed, the revised requirements shall be readvertised or,
if appropriate, negotiated under one of the other authorities

prescribed in FAR Subpart 15.2.

(2) Cases of doubt in applying the illustration specified in
FAR 15.210(b){(13) shall be resolved in favor of formal advertis-

ing.
315.211 Experinental, devel opnental, or research work.

(a) and (b) Reserved.

(c) Limtations. Whenever more than single unit quantities
of equipnent or supplies are to be acquired under this authority,
the quantity shall be justified as reasonable and essential by
the program authority submtting the acquisition request (see
FAR 15.211(c)(2)(iii)).

315. 212 Purchases not to be publicly disclosed.
(a) and (b) Reserved.

(c) Limtations. The applicable authority shall be used in
\oreference to any other authority when conpetition is to be
imted because of the need for nondisclosure (also see FAR
5.202(a)).

315. 215 OQtherw se authorized by |aw.

(a) Reserved.
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Negotiation Authorities

(b) Application. Wen other statutory authority is the
basis for negotration, the proper citation for the contract is
41 U.S.C._252(¢)(15) plus the section nunber, title of the Act,
and the Public Law nunmber (or U.S. Code citation) of the statute

which permts negotiation.







HHS Part 315 - Contracting by Negotiation Page 1
Acqui sition Manual
HHS Transmittal 84.01 (4/1/84)

subpart 315.3

Determinations and Fi ndi ngs
to Justify Negoti ation

315.303 Cass D & F's.

(a) dass D& F's shall be justified on the basis of need to
avoid processing nultiple determnations and findings when nore
than one contract nust be negotiated under the same negotiation
authority for the sane program or project. The nultiple acquisi-
tions mustbe for itens or services which are to be negoti ated
at or near the sane tinme and are so related as to constitute a

| ogical and distinct class.

(b) Reserved.

(e) All class o & Fsshall be limted to a period of one
(1) year or less, except that those determnations and findings
required by FAR 15.211 may be authorized for three (3) years.

315. 304 Content.

See 315.370 for guidance and formats regarding specific D &
F's.

315. 307 Signatory authority.

The followng is a summarization of the officials authorized
tosign D& F's as indicated in Table 15-1 of the FAR It also
designates officials authorized to sign D & F's for the agency
head, as permtted.

(a) Oontractin% officer. Individual D & F's addressed in
FAR 15.7202Z, . 207, . , and 15. 210 shal | be signed bythe
contracting officer.

(b) Principal official responsible for acquisition (PORA).
The pora shall sign all class D & F's made under the negoti a-
tion authorities addressed in rar15.202, 15.207, 15.208, and
15.210. The PORA is authorized to sign individual D& F's
addressed in FAR 15.211 when neither the contract nor any
single nodification will be over $25 000 (see FAR Table 15.1).
The PORA is also authorized to sign both individual and class
D & F's addressed in FAR 15.214.
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Determ nations and Findings
to Justify Negotiation

(c) Agency head. The agency head shall sign individual D&
F'smade under the negotiation authority addressed in FAR
15.211 when nore than $25,000 will be obligated, and all class
D 6 F'snmade under the sane authority. The agency head shall
sign both individual and class D & F'snade under the negotia-
tion authorities addressed in FAR 15.212 and 15.213.

315. 370 .sample D and F formats.

Principal officials responsible for acquisition shall pre-
scri be formats for determ nations and findings made under FAR
15.202, 15.207, and 15.208. The followng formats shall be
used for determnations and findings nade under FAR 15.210
through 15.214.

(a) FAR 15.210 (Individual contract).

DEPARTMENT oF HEALTH AND HUMAN SERVI CES
DETERM NATI ON  AND FI NDI NGS

Authority to Neuotiate an Individua
Contract Under 41 U.S.C. 252(¢)(10)

I hereby find that:

(1) The (agency title) proposes to acquire (des=-
cribe the work, service, or product and- rdenti'fy
the program or project).

(2) It is inpracticable to secure conpetition by
formal advertising for the contract contenplated

because:

(Set forth facts and circumstances which support
ajudgnment that conpetition by formal advertising
IS inpracticable. Facts and circunstances pre-
sented nust conform to the FAR 15.210 subparagraph

selected asjustification for negotiation.)

| hereby determne that:

On the basis of the above findings, the proposed
acquisition is for (work, services, or products*)

*US€ appricapre word, words, or statenent.
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Determinations and Fi ndi ngs
to Justify Negotiation

for which it is inpracticable to secure conpetition
by formal advertising and that negotiation of a
contract for such (work, Services, or products?*)

I's aut horized pursuant to 41 U. S. C. 252(¢c)(10),

as contenpl ated byFAR 15.210(b)**, provided, the
required (work service, or product*) has been

aut hori zed byl aw.

Dat e - -
(Srgnature)

(b) FAR 15.211 (Individual contract).

DEPARTMENT OF HEALTH AND HUMAN SERVI CES
DETERM NATI ON  AND FI NDI NGS

Authority to Neqgotiate an Individua
Contract Under 41 U.S.C. 252(c)(11)

| hereby find that:

(1) The (agency title) proposes to acquire
(describe workK to beperformed or product to be

delivered, identify the program or project, and
state the estimated contract price).

(2) The proposed acquisition is for (experinen-
tal, developnental, or research work,or for the
manufacture or furnishing of property for experi-
nentation, developnment, research, or test*).

(Set forth facts and circunstances which support a
judgnent that the work to be perforned is in fact
experinental, developmental, or research.)

(3) It is inpracticable to secure competition by
formal advertising forthe contract contenpl ated

because:

(Set forth reasons why the acquisition contenplated
cannot beformally advertised; e.g., only ultimate

Use applicable word, words, or statenent.
"Insert appropriate FAR 15.210(b) subparagraph nunber.

Page 3
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Determ nations and Findings
to Justify Negotiation

obj ectives and general scope of work can be out-
lined, work cannot be described by definite draw ngs

and specifications, etc.)
| hereby determne that:

On the basis of the above findings, the proposed
acquisition is for &experlnental, devel opnental ,
or research work, or for the manufacture or furnish-
ing of property for experinentation, developnent,
research, or test*) and that negotiation ofa
contract for such (work or property*) is authorized
pursuant to 41 U.S. C 252(c)(11); provided, the
(work or property*) has been authorized byl aw.

Date . -

(Signature)
(c¢) FAR 15.211 (O ass of contracts).

DEPARTMENT OF HEALTH AND HUWMAN SERVI CES
DETERM NATI ON  AND  FI NDI NGS

Authority to Negotiate a Cass of
Contracts under 41 U S.C. 252(¢)(11)

| hereby find that:

(1) The (agency title) proposes to negotiate
approxinately (nunber) contracts in support of
(identify the program or project, and state the
anticipated funding Ilevel).

(2) The pro,oosed acqui sitions are for (experi-
mental, developmental, or research work, or for
the manufacture or furnishing of property for
experimentation, developnent, research, or test¥.

(Setforth facts and circunstances whi ch support

a judgment that the work to be performed is in
fact “experimental, developnmental orresearch).

*Use applicable word, words, or statenent.
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Determ nations and Findings
to Justify Negotiation

§3) It is inpracticable tosecure conpetition b
ormal advertising for the contracts contenplate

because:

(Set forth reasons why the acquisitions contem

plated cannot be formally advertised; e.g., only
ultimate objectives and general scope of work can
be outlined, work cannot” be described by definite

drawings and specifications, etc.1
| hereby determne that:

On the basis of the above findings, the proposed
acquisitions aefor (experinental, developnental,
or research work, or for the manufacture or furnish-

Ing of property forexperinentation, devel opnent,
research, or test*) and that negotiation of con-
tracts for such (workor property*) is authorized
pursuant to 41 U S C 252(c)(11); provided the

requi red (work or property*) has been authorized

by |aw.

This class determnation shall remain in effect
until (state termnal date (limt effective period
not to exceed three (3) years)).

Dat e

(Signature)

(d) FAR 15.212 (Individual contract).

DEPARTMENT OF HEALTH AND HUMAN SERVI CES
DETERM NATI ON AND FINDINGS

Authority to Negotiate an |Individual
Contract Under 41 U S.C. 252(c)(12)

| hereby find that:

(1) The (agency title roposes to acquire
(describe( 9he %ork, s%rvl?ce[,) or produc{q and

identify the program or project).

*Use applicable word, words, or statenent.



HHS Part 315 = Contracting by Negotiation Page 6
Acqui sition Mnual
HHS Transmittal 84.01 (4/1/84)

Determinations and Findings
to Justify Negotiation

(2) This acquisition cannot bepublicly disclosed
because (explain either the basis forclassification
of the contract or the other considerations which

t he agency head shoul d know in order todetermn ne
that the property orservices should not bepublicly

di scl osed).

(3) (Set forth reasons why the acquisition cannot
be formal |y advertised).

| hereby determne that:

On the basis of the above findings, acquisition of
the (property or services*) should not'be publicly
disclosed and the negotiation of a contract for
such (property orservices*) is authorized pursuant

to 41 U.S. C. 252(¢c)(12); provided, the required
(property or service*) has been authorized by law.

Dat e

(Signature)

(e} FAR 15.213 (Individual contract).

The followng is an exanple of a p and F illustrative of the
type and amount of information which may be considered suffi-
cl ent tojustfy negotiati on under FAR 15.213. anraM|n%
activities are to develop the necessary D & F based upon the

sanpl e.

DEPARTMENT OF THE | NTERI OR
FI NDI NGS MD DETERM NATI ON UNDER SECTI ON
302(c)(13) ofF THE FEDERAL PROPERTY AND

ADM NI STRATIVE SERVICES ACT OF 1949
Fi ndi ngs

In accordance with the requirenents ofsections
302(¢)(13) and 307 of the Federal Property and
Admini strative Services Act of 1949, 63 Stat.
377, as amended, | nake the follow ng findings:

*Use applicable word, words, or statement.
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Determ nations and Findings
to Justify Negotiation

(1) The Al aska Road Commission has stated that
is has a requirement for 25 . _ _ _ _ _ _ _ _ .

_ _ _ _ trucks as set forth in (letter) or
type)

(requsition) dated_ _ _ _ _ , and has
submtted, byletter dated _ _ _ _ _ _ ; Signed

by , information in justi-

fication for such purchase under section 302(c)
(13), as described or included in the findings
sef forth bel ow

(2) The trucks in question are required for use
at - , Alaska. -This location

- em e e wm em e e we

, (District or Area)
Is accessible only by

-~ owp = emm =

each year is accessible only by _ _ _ _ _ _ _ _ .

The CGovernnent's operations which consist of
__________ _+ require the use of
trucks of this type. The-location presently has
_____ of these trucks wth stocks ofspare
parts determined necessary fromexperience to
maintain these trucks in proper operational
efficiency. There are also _ _ _ _ _ trucks of

ot her manufacture with required stocks of spare
parts which will gradually be elimnated by

st andar di zati on. No commercial supply or sService
centers are maintained atthis renmote | ocation
or within approximately . ¢ - - mles thereof.

(3) It is inpractical to provide service and
repair facilities for nunmerous makes of vehicles
and to maintain stocks of parts necessary to keep
the various naekes in operating condition. Each
make of vehicle usually requires additional
speci al equipment for “proper servicing and

repair. his results In added cost, housing,

and related admnistrative expense. Simlarly
each additional make requires the maintenance of

Page 7
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Determ nations and Findings
to Justify Negotiation

separate stocks of spare service and repair
parts which require additional bins, storage,
and clerical and admnistrative expenses.  The
annual savings in cost estimated to result from
t he mai ntenance of reduced stocks of parts made
possible by standardizing on these trucks is

_ﬂ—yﬂ-_—-—. [

(4) (State other factors and details as
applicable. )

(5) Under these circunstances the Al aska Road
Commi ssion regards the standardization and
Jn%erch?ngeablllty as necessary in the public
interest.

Det erm nati on

(1) Based upon the foregoing findings, I hereby

determne, within the meaning of section 302(c)
13) of the Federal Property and Admnistrative
ervices Act of 1949, that:

(a) The equi pment described is technica
equi pnent ;

(B) Negotiation is necessayg, in the situation
and in the locality described, in order to assure
standardi zation of the equipnent and interchange-
ability of parts; and

(c) Such standardi zation and interchangeability
IS necessary in the public interest.

(2) Upon the basis of these findings and deter-
mnations, | hereby authorize the negotiation of
a contract (or contracts) for acquisition of the
equi pnent described in these findings pursuant
to section 302(e¢)(13) of the Federal Property
and Adm nistrative Services Act of 1949,

- e ey Gy e G SR ey, ER ER AR e e
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Determ nations and Findings
to Justify Negotiation

(£) FAR 15. 214 (Individual contact).

DEPARTMENT OF HEALTH AnD HUMAN SERVI CES
DETERM NATI ON  AND FI NDI NGS

Authority to Negotiate an |ndividual
Contract Under 41 U S. C. 252(c)(14)

| hereby find that:

21) The (agency title) proposes to acquire
described work, service orproduct and identify

the program or project).

§2) The proposed acquisitior was solicited by
ormal advertising under | FB (No. and date). The
| onest responsive bid offered a (unit or aggre-
gate*) price of $ which is considered
excessive in relatron to the prices ($ )
estimated asreasonable by the (agency title).
(Note: If applicable, use the followng state-
nment: ®The prices ofbids received were not

| ndependent|y arrived at in open conpetition."
Set forth facts and circunmstances to support this

statement.)

| hereby determine that:

On the basis of the above findings, bid prices
received under | FB (No. and date) (are unreason-
able: have not been independently arrived at in
open conpetition*) and that negotiation of a
contract for (describe work, service or product)
I's authorized pursuant to 41 U S. C. 252(c)(14);
rovided, the required (property or service*)

as been authorized by law and the limtations
under FAR 15.214 are conplied wth.

Dat e

(Signature)

*Use applicable word, words, or statement.
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315.402 Gener al .

(1) The principal official responsible for acquisition (PORA)
shal|l determne whether to allow the use of facsimle proposals.
If the PORA decides to allow the use of facsimle proposals, inter-
nal procedures shall be devel oped, in accordance with the FAR to
ensure uniform processing and control.

315.404 Presolicitation notices and conferences.
(¢) Presolicitation conferences. (1) The presolicitation

conference may only be used when approved by the chief of the
contracting office.

315.405 Solicitations for information and planning purposes.
315. 405-1 Ceneral .

~The determnation approval required by FAR 15.405-1 that a
solicitation for information or planning purposes is appropriate
shall be nade by the chief of the contracting office.

315.406 Preparing requests for proposals (RFP's) and requests
for quotations.

a) The contracting officer is responsible for preparing the

RFP with the assistance of the project officer. The purpose of
the RFP is to convey information that prospective offerors need
to prepare a proposal. The RFP includes the statement of work,
and the terns, conditions, and provisions that will form the basis
for the final definitive contract. It specifies all the infor-
mation that prospective offerors must furnish to permt a nean-
ingful and equitable evaluation of their offers. The RFP nust be

clear, conplete, accurate, and consistent with the requirements of
the acquisition so that it provides all who receive 1t with the
same under st andi n% of the requirements. Mich of the information
in the RFP is either derived directly fromthe request for contract
or is otherwise furnished by the project officer. Therefore, it
Is inmportant that the project officer develop a neaningful request
for contract and supporting documentation during the initial pre-
solicitation phase which will fully satisfy program needs and
objectives when included in the RFP (see Subpart 315.70).
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(b) Careful drafting of the RFP is vital to the proper work-

ing of the conpetitive process. The success of the acquisition
depends, in large neasure, on how well the work to be perfornmed
and the basic ground rules under which the conpetition will be

conducted are described in the RFP. Particular effort nust be nade
to develop a conprehensive and accurate statement of work (see 307.
105-3 and FAR 35.007) to prevent anbiguities and to avoid m sunder-
standings which mght otherwise surface at later stages of the
acqui sition,

Rgc Care should be taken to avoid conflicting statenents in
the RFP. dear distinctions nust be nmade as to the contents and
purpose of the statement of work, the instructions to offerors,
and the evaluation criteria. Briefly:

(1) The statement of work nust clearly specify the work to be
done by the resultant contractor (or, if it is an R & D acquis-
ition, present a clear statement of the requirements: see FAR
Part 35);

~(2) The general, technical, and business instructions nust
delineate all the essential information prospective offerors need
to know in preparing their proposals (see 315.406-5(b)); and

~ (3) The evaluation criteria must clearly indicate the tech-
nical, management, personnel, and cost or pricing factors which
are to be the major considerations in selecting the successful
offeror (see 315.406-5(c)).

(d) The RFP nust require that proposals be submtted in_two
parts = a "Technical Proposal" and a "Business Proposal." Eac
part is to be separate and conplete in itself so that evaluation
of one may be acconplished independently of the other.

(e) The technical and business proposal instructions of the
RFP must provide all the information deemed essential for proper
evaluation of the proposals so that all J_)rospective offerors are
aware ofall requirenments, and so that differences in proposals
wll reflect each offeror's individual approach to the clear and
unanbi guous requirements and criteria stated in the RFP.

(f) The RFP nust inform prospective offerors of all
evaluation criteria and of the relative inportance or weight
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attached to each criterion. Evaluation criteria must be described
sufficiently enough in the RFP to inform prospective offerors of the
significant matters which should be addressed in the proposals.
Onl'y the evaluation criteria set forth in the RFP shall be used in
the evaluation of proposals, and the criteria can only be nodified
by a fornmal anendnent to the RFP.

(?) Cenerally, the RFpP Wi ll provide that the technical
proposal not contain any reference to cost. However, resource
Information such as data concerning |abor hours and categories,
materials, subcontracts, travel, conputer time, etc., nust be
included in the technical proposal so that the offeror's
understanding of the scope of work may be eval uated.

~(h) The project officer should be offered the opportunity to
review the finalized RFP before it is printed and rel eased.

315.406~1 Uniform contract format.

The uniform contract format specified in FAR 15.406-1 and Table
15-1 shall be used by all contracting activities of the Department.

315.406-2 Part | =« The Schedul e.

(a) Section A, Solicitation/contract £
(1) and (2) Reserved.

(3? Contracting activities are encouraged to use sF 33 for
RFPs. [n those instances where a contracting activity believes the
SF 33 is not appropriate, a transmttal letter may be used.

However, it is essential that the transmittal letter contain the
pertinent information that nust be brought to the attention of
prospective offerors, so the information contained in FAR 15.406-
2(a)(3) shall be included in it. The transmttal letter should also
contain reference to the solicitation provision "Late Subm ssi ons,
Modi fications, and Wthdrawals of Proposals or Quotations" and
stress the inportance of tineliness. The last paragraph of the
transmttal letter should provide the nane and conplete tel ephone
nunber of a contract specialist who can provide information
concerning the solicitation,
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315.406-3 Part II = Contract cl auses.

(a) WDL&%&M This section should contain
all the pertinent contract clauses applicable to the acquisition,
to include those contained In the general clauses, any additions or

nodi fications to the general clauses, and special contract clauses
(see Part 352 « Solicitation Provisions and Contract C auses).

3X. 406-5 Part |V e Representations and instructions.

- R . B 5 T ey
(a Akl 21 2S5 £ SOOIt - ®

statements of offerors or guoters.

.
— -l
moarEr s o telTe)y

(1) This section shall begin with the following statements and
continue with the applicable representations and certifications:

To Be completed bv the Oferor: (The Representations and
Certifications nust be executed by an individual authorized to
bind the offeror.) The offeror makes the follow ng
Representations and Certifications as part of its proposal

(check or conplete all appropriate boxes or blanks on the
foll ow ng pages).

(Name of Offeror) (RFP No.)

(Signature of Authorized Individual (Date)

(Typed Name of Authorized Individual).

Note: The penalty for making false statenents in offers is
prescribed in 18 U.8.C. 1001.
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(2) The contracting officer shall insert in all solicitations
the representations and certifications at -

(i) FARDB52.203-2, Certificate of Independent Price Determ nation;
(ii; FAR 52.203-4, Contingent Fee Representation and Agreenent;
(iii)  FAR 52.204-3, Taxpayer |dentification:

(iv) FAR s52.209-5, Certification Regarding Debarnent, Suspension,
Proposed Debarnent, and Qher Responsibility tters;

(v) FAR 52.215-6, Type of Business O ganization;
(vi) FAR 52.215-20, Place of Performance:
(vii) FAR 52.219-1, Small Business Concern Representation:

(viii)  FAR 52.219-2, Small Disadvantaged Business Concern
Represent ati on;

(ix) FAR 52.219-3, Winen-Omed Small Business Representation:

(X) FAR 52.222-19, Walsh-Healey Public Contracts Act
Represent ati on;

(xi) FAR 52.222-21, Certification of Nonsegregated Facilities:
(xii) FAR 52.222-22, Previous Contracts and Conpliance Reports:
(xii1) FAR 52.222-25, Affirmative Action Conpliance;

(xiv) FAR 52.223-1, Cean Air and Water Certification;

(xv) FAR 52.223-5, Certification Regarding a Drug-Free Wrkplace:
(xvi) FAR 52.225-1, Buy American Certification;

(xvii) FAR 52.225-12, Notice of Restrictions on Contracting Wwth
Sanctioned Persons:

(xviii) FAR 52.230-2, Cost Accounting Standards Notices and
Certification (Nondefense); and
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0 (xix) FAR 15.804-4, Certificate of Current Cost or Pricing
at a.

The follow ng paragraph shall be inserted between the title
and text of this certificate:

(When a certificate of cost or pricing date is required
to be submtted in accordance wth Federal Acquisition
Regul ation (FAR) 15.804-4, the Contracting Oficer wll
request that the offeror conplete, execute, and submt
to the Contracting Oficer a certification in the
format shown in the following Certificate of Current
Cost or Pricing Data. The certification shall be

subm tt ed onI?/ at the time negotiations are concluded.
O ferors should conplete the certificate set forth

below and return it when requested by the Contracting
Oficer.)

(b) Section L, lInstructions, conditions, and
notices to offerors and quoters.

This section shall be conprised of the general instructions,
technical proposal instructions, and business proposal instruc-
tions, as well as pertinent solicitation provisions (see FAR
15.407).

(1) CGeneral instructions.

(i)  The general instructions provide basic guidance to
prospective offerors that infornms them of what is required in the
preparation and subm ssion of proposals. The general instruc-
tions must include the followng statements and any instructions
pertinent to the individual acquisition and applicable require-
ments of the OPDIV, agency, or regional office.

GENERAL | NSTRUCTI ONS

The following instructions establish the accept-
able mninum requirements for the format and content
of proposal s:

Your sPeci al attention is directed to the require-
ments tor technical and business proposals to be
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submitted in accordance with these instructions.

Any resultant contract shall include the general
provisions applicable to the selected offeror’s
organization and type of contract awarded. Copies
of general provisions may be obtained by contacting
the contracting officer. Any additional clauses
required by public law, executive order, or acquisi-
tion regulations, in effect at the time of execution
of the proposed contract, will be included.

The proposal must be prepared in two parts: a
“Technical Proposal” and a “Business Proposal ."
Each of the parts shall be separate and complete in
itself so that evaluation of one may be accomplished
independently of evaluation of the other. The
technical proposal must not contain reference to cost:
however, resource information, such as data concerning
labor hours and categories, materials, subcontracts,
etc., must be contained in the technical proposal so
that your understanding of the scope of the work may
be evaluated. It must disclose your technical ap-
proach in sufficient detail to provide a clear and
concise presentation that includes, but is not
limited to, the requirements of the technical propos-
al instructions.

The proposal must be signed by an official author-
ized to bind your organization. (Number) copies of
your technical proposal and (number) copies of your
business proposal must be submitted to: (Insert
complete address indicating where the proposal is to
be sent and how it is to be marked. Provide similar
information for hand-delivered proposals.)

You may, at your discretion, submit alternate
proposals, or proposals which deviate from the re-
quirements; provided, that you also submit a proposal
for performance of the work as specified in the
statement of work. These proposals may be considered

if overall performance would be improved or not
compromised, and if they are in the best interest of

the Government. Alternate proposals, or deviations
from any requirements of this RFP, must be clearly
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i dentified.

The Governnent will evaluate proposals in
accordance with the evaluation criteria set forth in

Section M of this request for proposals.

It is understood that vyour proposal wll becone
part of the official contract file.

The RPP does not conmmt the Government to pay
any cost for the preparation and submssion of a
proposal . In addition, the Contracting Oficer is
the only individual who can Ieg?ally commt the
CGovernment to the expenditure of public funds in
connection with this proposed acquisition.

(i) Include either of the following in the General Instruc-
tions if prospective offerors are to be informed of the GCovern-
ment's estimate of the |level ofeffort necessary to acconplish
the requirenent:

The Covernment considers the level of effort
to perform the resultant contract should take the
followng staff-hours: (insert a breakdown of the
Governnent's staff-hour estimates Dby categories).
These estimates are furnished for the offeror's
information only and are not to be considered
restrictive for proposal purposes.

OR

To assist you in the preparation of your propo-
sal, the Governnent considers the effort to perform
this contract to be approximately (insert the total
nunber? staff-hours. This nunber 1s furnished for
the offeror’s information only and is not considered
restrictive for proposal purposes.

(NOTE:  The first paragraph should only beused
for term (e.g. level of effort task order), rather
than conpletion type, contracts.)

(i) If the proposed contract will involve performnce or
services on a Governnent installation, insert the following in
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the General Instructions:

Offerors are urged and expected to inspect the
site where services are to be performed and to
satisfy themselves as to all general and local
conditions that may affect the cost of performance
of the contract, to the extent such information is

reasonabl y obtainable. In no event will failure to
inspect the site constitute grounds for claims by
the contractor after the award of a contract.

(iv) If reference material is to be provided for use iIn
preparation of proposals, insert either of the following:

To assist offerors in preparing their proposals,
reference material consisting of (insert title or
description of publications, specifications, drawings,
reports, or other docunentation being made available
as reference material) will be available for inspec-
tion at (insert name and address of building and
room number)

offerors are expected to examine all reference
material prior to preparation and submission of
their proposals. Failure to do so will be at the
offeror's ri sk.

OR

To assist offerors in preparing their propos-
als, reference material consisting of (insert title
or description of publications, specifications, draw-
ings, reports or other documentation being furnished
as reference material) is enclosed. Offerors are
expected to exam ne all reference material prior to
preparation and submission of their proposal. Fail-
ure to do so wll be at the offeror’s risk.

(v) If the reference material being provided is to be return-
ed to the Government, include the following statement:

All reference material furnished hereunder shall
be returned within (insert number) days after the
submission of proposals to (insert name and address
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of building and room nunber).

(vi) If an incentive type contract is being considered, a
notice to the offeror of the Covernnent's desire as to use of
incentives considered applicable, objectives of the incentive
performance goals, schedules, mlestones, critical delivery
paraneters, and simlar information nust be included.

(2) Technical proposal instructions.

(i) The technical proposal instructions should clearly and
concisely describe the information prospective offerors nust
provide in their technical proposals. The instructions should
address the need for submssion of a detailed work plan indica-
ting how each aspect of the statenment of wokis to be accom
plished, a discussion of how the work is to be organized
staffed, and managed, and statenments of the qualifications and
experience of the prospective offeror and its keypersonnel.

(ii) The technical proposal instructions mustbe specific
enough to convey the information the program office will require
from offerors to allow the technical proposal evaluators to
determine whether a proposal is acceptable. Therefore, it 1is
essential that the instructions are witten to elicit the
information necessary to fully address all the elenments of the
work plan with particular enphasis on the evaluation criteria,
so that evaluators my readily evaluate each offer in the
pertinent areas. The instructions should not require the sub-
mssion of excessive information since this wll conplicate
the evaluation process and could cause unnecessary proposa
preparation costs for offerors.

(iii) The technical proposal instructions should require
that technical proposals beprepared in a specified format to
facilitate evaluation. A wuniformformat will mnimze evalua~
tors' efforts and should mnimze the anount of extraneous and
volum nous material sonetimes included in proposals.

(iv) Since specific instructions nust be developed to suit
the needs of the individual acquisition, detailed guidance
concerning the contents of the technical proposal 1nstructions
is not presented here. However, the following represents a
sanpl i ng of ?eneral_statenents whi ch may behel pful in the
preparation of the instructions:
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TECHNI CAL  PROPGSAL | NSTRUCTI ONS

Proposals which merely offer to conduct a pro-
ram in accordance with the requirenments of the
vernment's scope ofwork will not beeligible for

award.  You nust submt anexplanation of the pro-
posed technical approach in conjunction with the tasks
tobe perforned in achieving the project objectives.

A detailed work plan nmust besubmtted indica-
ting how each aspect of the statement of work is to
be acconpl i shed. Your technical approach should be
in as nuch detail as you consider necessary to fully
explain your proposed technical approach or nethod.
The technical proposal should reflect a clear under-
standing of the nature of the work being undertaken.

The t echni cal proposal nust include information
on how the project is to beorgani zed, staffed, and
managed. Information shoul d be provi ded which w ||
denonstrate your wunderstanding and management of
i mportant events or tasks. you nust explain how the
managenent and coordi nation of consul tant and/or sub-
contractor efforts wll be acconplished.

The technical proposal nust include alist
of nanmes and proposed duties of the professional
personnel, consultants, and key subcontractor
enpl oyees assigned to the project. Their resumes
should be included and should contain information
on education, background, recent experience, and
specific scientific or technical acconplishnents.
The approximate percentage of time each individual
will beavai | able for this project mustbei ncl uded.
The proposed staff hours for each of the above
i ndi vidual s should be allocated against each task
or subtask for the project.

The technical proposal nust provide the general
background, experience, and qualifications of the
or gani zation. Simlar or related contracts, subcon-
tracts, or grants should be included and contain the
name of the customer, contract or grant number,
dollar amount, time of performance, and the nanes
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and tel ephone nunbers of the project officer and
contracting/grants  officer.

_ The technical proposal nust contain a discus-
sion of present or proposed facilities and equipnent
which will be used in the performance of the contract.

The technical proposal nust be prepared and sub-
mtted in the followng format:

(Provide the required format.)

~ (3) Business proposal instructions. Business proposal
instructions consist of cost and pricing data and admnistra-
tive and nanagenent dat a.

(i) Cost and pricing data. Prospective offerors nust be
informed in the Dbusiness proposal instructions that they are
required to submt cost or pricing information in sufficient
detail to allow a conplete cost analysis. (See FAR 15.804 for
requirements on cost or pricing data.) Categories and amounts
of labor, mterials, travel, conputer tine, overhead, and other
costs should be requested. Prospective offerors are to be pro-
vided Standard Form 1411, Contract Pricing Proposal Cover Sheet,
for use in preparing the cost or pricing data, and are to be
told to submt, as a mninum cost proBosaIs fully supported by
cost and pricing data adequate to establish the reasonableness

of the proposed anmount. rospective offerors are to conply
with the instructions on the SF 1411 and fill in or check the
appropriate boxes. In addition, they should be informed to

itemze the cost for individual elenents, such as analytical
studies, reports, etc., and the estimated cost of each phase or

segment of the offered performance.

(ii) Admnistrative and nmanagenent data

(A) The business proposal instructions nust be witten so
that the contracting officer receives adequate information to
eval uate each offeror's management capability and to determ ne
whet her each offeror is responsibie. Therefore, under this
section, information should be requested to allow the contrac-
ting officer to assess the followng factors as they apply to
the instant acquisition:
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o The offeror's financial capability:

0 The offeror's capability to meet delivery or performance
schedul es;

0 The offeror's record of past performance:
0 The offeror's record of business integrity:

o The offerors's possession of necessary organization,
experience, and technical skills, or the ability to obtain them

0 The offeror's possession of required facilities: and

0 Any other special consideration involved in the instant
acqui sition.

In sone cases, these factors may duplicate evaluation criteria
and may be adequately addressed in the technical proposal
I nstructions. However, the contracting officer must ensure that
they are covered in both the business proposal instructions and
the technical proposal instructions.

(B) The contracting officer may determne that other
admnistrative data in the form of additional business or cost
information i S necessary. Sone exanples of additional
information include:

o A copy of the current agreement on indirect cost rates :
0 A copy of the mpst recent financial statenents:

0 A discussion on the extent of proposed subcontracting wth
smal | and disadvantaged business enterprises;

0 Arequest for pricing or cost breakdown tailored to the
instant acquisition to provide information for a nore thorough
and conplete cost analysis: and

0 A request for explicit instructions on pricing of options
and indivudal line itens.
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- However, care should be taken to request additional
information only when necessary, to prevent excessive proposal
preparation costs for offerors.

~(c) The following are required statenents which nust be
included in the RFP.

Your proposal nmust stipulate that it is predicated upon all
the terns and conditions of this RFP. In addition, it must
contain a statenment to the effect that it is firmfor a period
of at least (insert nunber) days from the date of receipt by
the Governnent.

It is HHS policy that contractors provide all equipnment and
facilities necessary for performance of contracts; however, in
some instances, an exception may be granted to furnish
CGovernnent -owned property or to authorize purchase wth
contract funds. If additional equipnent must be acquired, you
must include in your (j)roposal the description and estinmated
cost of each item and whether you propose to furnish the item
with your own funds.

You nust identify all Government-owned property in your
possession and all property acquired from Federal funds, to
which you have title, that is proposed to be used in the
performance of the prospective contract.

The management and control of Governnent property nust be in
accordance with HHS Publication (0OS) 686, entitled "Contract-

or's Guide for Control of Government Property (1990)," a copy
of which will be provided upon request.

(c) Section M Evaluation factors for award.
(1) General. (i) The evaluation criteria must be devel oped

by the project officer and subnmitted to the contracting officer
in the request for contract (RFC) for inclusion in the RFP.



HHS Part 315 « Contracting by Negotiation Page 15
Acqui sition Manual ,
HHS Transmttal 84.01 (4/1/84)

Solicitation and Receipt of
Proposals and Quotations

Devel opnent of these criteria and the assignment of the relative
importance or weight to eachcriterion require the exercise of
judgment on a case-by-case basis because they nust be tailored
to the requirements of the individual acquisition. Since the
criteria will serve as a standard against which all proposals
will be evaluated, it is inperative that they be chosen care-

fully to emphasize those factors considered to be critical in
the selection of a contractor.

(ii) The finalized evaluation criteria and indications of
their relative inportance or weights, as included in the RFP,
cannot be changed except by a fornmal amendnent to the RFP
i ssued by the contracting of ficer. No factors other than those
set forth in the RFP shall be used in the evaluation of propos-

als.

(2) Review of evaluation criteri a.

(i) The evaluation criteria should be reviewed by the con-
'racting officer in terns of the work statenent. is review
As not intended to dictate to the program office or project
officer, but rather to ensure that the evaluation criteria are
clear, concise, and fair so that all potential offerors are
fully aware of the bases for proposal evaluation and are given
an equal opportunity to conpete,

(ii) The project officer and the contracting officer should
then review the evaluation criteria together to ascertain the
fol | ow ng:

(A) The criteria are described in sufficient detail to _
provide the offerors (and evaluators) with a total understanding
of the factors to be involved in the evaluation process:

(B) The criteria address the key programmatic concerns whi ch
the offerors nust be aware of in preparing proposals:

o

(C) The criteria are specifically applicable to the instant
acquisition and arenot nerely restatenents of criteria from
prgw ous acquisitions which are not relevant to this acquisition:
an

(D) The criteria areselected to represent only the signifi-
cant areas of inportance which nust be enphasized rather than a
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multitude of factors. (Al criteria tend to lose inportance if
too many are included. Using too many criteria will prove as
detrinmental as wusing too few)

(3) Exanpl es of topics that form a basis for evaluation
criteria.

Typi cal exanples of topics that form a basis for the devel-
opment of evaluation criteria are listed in the follow ng
par agr aphs. These exanples areintended to assist in the
devel opnent of actual evaluation criteria for a specific
acquisition and should only be used if they are applicable
to that acquisition. They are not to be construed as actual

exanpl es of evaluation criteria to beincluded in the RFP.
(if  Understanding of the problem and statenent of work:

(it)  Method of acconplishing the objectives and intent
of the statenent of work;

(iii)  Soundness ofthe scientific or technical approach for
executing the requirenments of the statenent of work (to include,
when applicable, prelimnary layouts, sketches, diagranms, other
graphic representations, calculations, curves, and other data
necessary for presentation, substantiation, justification, or
understanding of the approach);

{iv) Special technical factors, such as experience or
pertinent novel ideas in the specific branch of science or
t echnol ogy invol ved,

{v) Feasibility and/or practicality of successfully
acconplishing the requirements (to include a statenent and
di scussion of anticipated major difficulties and problem
areas and recommended approaches for their resolution);

évi) Availability of required special research, test,
and other equipnent or facilities;

(vil) Managerial capability (ability to achieve delivery
or performance requirenents as denonstrated bythe proposed
use of managenent and ot her personnel resources, and to
successfully manage the project, including subcontractor
and/or consultant efforts', 1f applicable, as evidenced by
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the managenent plan and denmonstrated by previouis experience).

(viii)  Availabili tTy, qualifications, experience, education,
and conpetence of professional, technical, and other personnel,
to include proposed subcontractors and consultants (as evidenced
bydresumes, endorsements, and explanations of previous efforts);
an

(ix) Soundness of the proposed staff time or l|abor hours,
propriety of personnel classifications (professional, technical,
others), necessity for type and quantity of material and
facilities proposed, validity of proposed subcontracting, and
necessity of proposed travel.

(4) Relative importance or wei aht.

_ %i) A statenment or indication of the relative inportance or
wei ght” must be assigned to each evaluation criterion to inform
prospective offerors (and evaluators) of the specific
significance of each criterion in comparsion to the other
criteria. Simlarly, if a criterion is subdivided into parts,
each of the parts must be assigned a statenment or indication of
the relative inportance or weight.

(ii) The two principal methods used to indicate the relative
i mportance or weight are the nunerical score and adjective
description.  The Departnment does not prescribe a single nmethod
for determning the relative inportance or weight, but recomends
the use of the numerical score nmethod because it is more precise
and informative. However, it is recognized that in sone
instances the use of the adjective description method may be nore
apgroprlate and, hence, may be used when that determnation is
made.

(iii) Cost or price is not generally included as one of the
evaluation criteria and is not assigned an indication of relative
inportance or weight. However, a statenment nust be included in
the RFP to reflect the relationship of cost or price in
conparison to the other criteria.  The contracting officer nust
ensure that this statenment accurately reflects the appropriate
bal ance between cost or price and the technical factors, The
contracting officer and project officer should work together in
arr|V|n? at the final determnation regarding the relationship.
The following are exanples of statenents that my be used to
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reflect this relationship. However, since these exanples
represent only the two extremes and the middle position, another
statenent may be developed to reflect the relationship which
applies to the instant acquisition.

_ o You are advised that paranmount consideration shall be
given to the evaluation of technical proposals rather then cost
or price.

o You are advised that paranount consideration shall be
given to cost or price rather than the evaluation of technical
proposal s.

o You are advised that the evaluation of technical
proposals and cost or price are of approximtely equal val ue.

315.407 Solicitation provisions.

(a) and (b) Reserved.

(c)(l) Reserved.

(2) The referenced provision (FAR 52.215-6, Type of Business
Organization) is a representation, has been included under

Section K (see 315.406-5(a) (2) (iii)), and need not be restated
again.

(3) = (7) Reserved.

(8) The provision at 352.215-12 shall be used in place of
that specified at FAR 52.215-12.

(d) ~ (f) Reserved.

(g) The referenced provision (FAR 52.215-20, Place of
Performance) is to be considered a certification and is included
under Section K (see 315.406-5(a) (2)(iv)): it need not be
restated again.

(h) ~ (mM Reserved.
(n) The contracting officer shall insert the provision at FAR

52.233-2, Service of Protest, in solicitations as required by FAR
33.106(a).
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315. 408 | ssuing solicitations.

The mninum proposal preparation or response tme between the
date of distribution of an RFP and the date set for receipt of
proposal s shall not be less than 30 cal endar days.

315.409 . .Pre-proposal conferences.

|f a pre-proposal conference is to be held, the provision at
352.215-72 shall be included in the solicitation.

315. 410 Amendment of solicitations before closing date.

For additional information on anendnents to solicitations, see
FAR 15. 606.

315. 413 Disclosure and use of information before award
315.413-1 Aternate |I.

The Departnent shall not use Alternate | procedures
315.413-2 Alternate II.

The Department shall use the Alternate |l procedures as
modified in this subsection and shall use the provision at
352.215-12, Restriction on Disclosure and Use of Date, rather
than the simlar provision at FARs2,215-12 (See 315.407(c) (8)).
Any reference in the FAR to the provision at FAR 52.215-12 shall
apply to the provision at 352.215-12

(a) Reserved.

(b) The term "data,” as used in this section and in 352,215~
12, refers to trade secrets, business data, and technical data
Trade secrets, wthin the neaning of 18 U.S. C 1905, include, for
exampl e, processes, formulas, and chemcal conpositions. Business
data includes, for exanple, comercial information, financial
information, and cost and pricing data. Technical data includes,
for exanple, plans, designs, suggestions, inprovements and
concepts.
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The Departnent recognizes that requests for proposals may
require the offeror, including its prospective subcontractor(s),
if any, to submt data which the offeror does not want used or
di scl osed for any purpose other than for evaluation of the
proposal . Each proposal containing data which the offeror
desires to restrict nust be marked on the cover sheet by the
offeror with the legend set forth at 352.215-12. Proposal s, or
portions of proposals, so narked shall be handled in accordance
with the provisions of the |egend.

(c) Contracting officers receiving proposals which contain
restrictive statenents or |egends not conforming to the
referenced provision at 352.215-12 nust carefully evaluate the
form and substance of the restriction before nmaking a
determ nation to reject the proposal. Deviations 1n form which
do not conmpromse the Government's rights nay be accepted if
approved by the activity's FO official and the Ofice of GCeneral
Counsel, Business and Adm nistrative Law Division.

(d) Reserved.

(e) The Government notice shown in FAR 15.413-2(e) shall be
used by this Departnment and is to be placed on the cover sheet of
each proposal or quotation upon its receipt. The CGover nnment
notice shall be conpleted by adding the following to the end of
the last sentence: "HHSAR paragraph 315.608-72."

(f) The Departnment sometinmes finds it necessary (and in sone
instances is required by law) to seek evaluation of proposals
outside the Departnent (see 315.608-71(f)). Al conditions
required by FAR 15.413-2(f) have been nmet and are covered in
315.608-72, Procedures for handling and disclosing proposals. In
regard to item (1) of FAR 15.413-2(f), the Departnment has found
that the procedure stated in the first sentence of paragraph (b)
of 315.608-72 is best and considers it in conpliance with the FAR
requi renment.

(g) See Subpart 324.2 for detailed procedures concerning FO A
requests.

315. 470 Revi ew of RFP.

The principal official responsible for acquisition shall
establish procedures to ensure than an independent review of
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the RFP is nade between the tme the synopsis is sent to the
Commerce Business Daily announcing the availability of the RFP
and the release date of the RFP. = The individual selected to
conduct the review nust possess the acquisition know edge nec-
essary to readily ascertain whether the RFP contains the required
information to be in conformance with all laws, regulations, and
internal procedures and instructions. The individual nust bea
person other than the preparer of the RFP.

315.471 Annual subm ssion of representations and certifications.

Each principal official responsible for acquisition (PORA)
shall determne whether to allow the use of the annual subm ssion
of representations and certifications by offerors. |f allowed,
the provisions of FAR 14.213 shall be followed.
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Unsolicited Proposals

315.505 Content of unsolicited proposals.
(a) « (c) Reserved.

(d) Certification by offeror « To ensure against contacts between
Department employees and prospective offerors which would exceed the
limits of advance guidance set forth in FAR 15.504 resulting in an
unfair advantage to an offeror, the principal official responsible for
acquisition (or designee) shall ensure that the following certification
is furnished to the prospective offeror and the executed certification
is included as part of the resultant unsolicited proposal:

Unsolicited Proposal
Certification by Offeror

This i1s to certify, to the best of my knowledge and belief, that :

a. This proposal has not been prepared under Government
supervision.

b. The methods and approaches stated in the proposal were
developed by this offeror.

C. Any contact with employees of the Department of Health and
Human Services has been within the- limits-of- appropriate advance
guidance set forth in FAR 15.504.

d. No prior commitments were received from departmental employees
regarding acceptance of this proposal.

Date: Organization:

Name:

Title:

(This certification shall be signed by a responsible official of
the proposing organization or a person authorized to contractually
obligate the organization.)
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315.506 Agency procedures.

(a) The principal official responsible for acquisition is responsible
for establishing procedures to comply with FAR 15506(a).

(b) The principal official responsible for acquisition or his/her
designee shall be the point of contact for -coordinating the receipt and
handling of unsolicited proposals. Contacts made outside the
contracting activity shall be promptly coordinated with the principal
official responsible for acquisition or the designee.

315.506-r Receipt and initial review.
(a) = (c) Reserved.

(d) An unsolicited proposal shall not be refused consideration merely
because i1t was initially submitted as a grant application. However,
contracts shall not be awarded on the basis of unsolicited proposals
which have been rejected for grant support on the ground that they lack
scientific merit.

315.509 Limited use of data.

The legend, Use and Disclosure of Data, prescribed in FAR 15509(9) is
to be U by the offeror to restrict the use of data for evaluation
purposes only. However, data contained within the unsolicited proposal
may have to be disclosed as a result of a request-submitted pursuant to
the Freedom of Information Act. Because of this possibility, the
following notice shall be fyrnished to all prospective offerors of
unsolicited(Bﬁ%%osals whenever the legend i1s provided in accordance with

FAR 15,504

The Govermment will attempt to comply with the "Use and
Disclosure of Data™ legend. However, the Government may
not be able to withhold a record (daia, document, etc.)
nor deny access to a record requested by an individual
(the public) when an obligation is imposed on the
Government under the Freedom of Information Act, 5 U.S.C.
552, as amended. The Government's determination to
withhold ordisclose a record willbe basedupon the
particular circumstances involving the record in question
and whether the record may be exempted from disclosure
under the Freedom of Information Act. Records which the
offeror considers to be trade secrets and camnerical or
financial information and privileged or confidential must
be identified by the offeror as indicated in the
referenced legend.
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(1) For purposes of this section, nonprofit organizations
are defined as those business entities organized and operated
exclusively for charitable, scientific, or educational
Burpo_ses, no part of the net earnings of which inure to the
enefit of any private shareholder or individual, and which
are exenmpt from Federal income taxation under Section 501
of the Internal Revenue Code.

(2) For contracts with nonprofit organizations where profit

is involved, an adjustnent of up to 3 percentage points wll be
subtracted fromthe total profit objective percentage. In
devel oping this adjustment, it wll benecessary to consider

the followng factors:
(i) Tax position benefits;
(ii) Ganting of financing through advance paynents; and

(iii) Qher pertinent factors which may work to either
-he advantage or disadvantage of the contractor in its
s>sition as a nonprofit organization.

315.905-72 Contractor effort.

(a) Ceneral. Contractor effort is a neasure of how nuch
the contractor is expected to contribute to the overall effort
necessary to meet the contract performance requirenent in an
efficient mnner. This factor, which is apart from the con-
tractor's responsibility for contract performance, takes into
account what resources are necessary and what the contractor
nust do to acconplish a conversion of ideas and material into.
the final service or product called for in the contract. Thi s
Is a recognition that within a given performance output, or
within a given sales dollar figure, necessary efforts on the
part of individual contractors can vary wdely in both value
and quantity, and that the profit objective should reflect the
extent and nature of the contractor's contribution to total
per f or mance. A major consideration, particularly in connection
with experimental, developnental, or research work, is the
difficulty or conplexity of the work to beperfornmed, and the
unusual demands of the contract, such as whether the project
involves a new approach unrelated to existing technology and/or
equi pment or only refinements to these itens. The eval uation
of this factor requires an analysis of the cost content of the
-oposed contract as follows:,
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(1) Material acquisition. (Subcontracted items, purchased
parts, and other maferial.) Analysis of these cost items shall
Include an evaluation of the managerial and technical effort
necessary to obtain the required subcontracted itens, purchased
parts, material or services. The contracting officer shall
determne whether the contractor will obtain the items or
services by routine order from readily available sources or by
detailed subcontracts for which the prime contractor wll be
required to develop conplex specifications. Consi derati on
shall also be given to the managerial and technical efforts
necessary for the prime contractor to select subcontractors and
to perform subcontract admnistration functions. In application
of this criterion, it should be recognized that the contribution
of the prime contractor to its purchasing program may be sub-
stantial. Nornmally, the |owest unadjusted weight for direct
material is 2 percent. A weighting of less than 2 percent
woul d be appropriate only in unusual circunstances when there
is a mniml contribution by the contractor.

(2) Direct Labor (Professional, service, manufacturing and
other labor). Analysis of the various |abor categories of the
cost content of the contract should include evaluation of the
conparative quality and quantity of professional and sem profes-
sional talents, mnufacturing and service skills, and experience
to be enployed. In evaluating professional and sem professional
| abor for the purpose of assigning profit dollars, consideration
should be given to the anount of notable scientific talent or
unusual or_scarce talent needed in contrast to nonprofessional
effort.  The assessnent should consider the contribution this
talent wll provide toward the achievement of contract objec-

t ives . Since nonprofessional labor is relatively plentiful and
rather easily obtained by the contractor and is less critical

to the successful performance of contract objectives, it cannot
be weighted nearly as high as professional or sem professional
l'abor. = Service contract labor should be evaluated in a like
manner by assigning higher weights to engineering or profes-
sional type skills and |ower weights to sem professional  or

other type skills required for contract perfornance. Simlarly,
the variety of mnufacturing and other categories of labor skills
required and the contractor’s manpower resources for neeting
these requirenents should be considered. For purposes of evalu-
ation, categories of labor (i.e., quality control, receiving

and inspection, etc.) which do not fall wthin the definition for
professional, service or manufacturing labor may be categorized
as appropriate. However, the sane evaluation considerations as
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outlined above wll be applied.

(3) Overhead and general management (G&A). (i) Anal ysis of
these overhead items of cost should include the evaluation
of the makeup of these expenses and how nmuch they contribute
to contract perfornance. To the extent practicable, analysis
should include a determnation of the amunt of labor wthin
these overhead pools and how this |abor would be treated if
it were considered as direct |abor under the contract. The
all ocabl e |abor elements should be given the same profit
considerations that they would receive if they were treated
as direct labor. The other elenments of these overhead pools
should be evaluated to determne whether they are routine
expenses, such as utilities and maintenance, and hence given
| esser profit consideration, or whether they are significant
contributing elements. The conposite of the individual
determinations in relation to the elements of the overhead
pools wll be the profit consideration given the pools as a
whol e. The procedure for assigning relative values to these
overhead expenses differs from the nethod used in assigning
ralues of the direct labor. The upper and lower limts
assignable to the direct |abor are absolute. In the case
of overhead expenses, individual expenses may be assigned
values outside the range as long as the conposite ratio is
within the range.

(i) It Is not necessary that the contractor's accounting
system break down overhead expenses wthin the classifications
of research overhead, other overhead pools, and general adm nis-
trative expenses, unless dictated otherw se by Cost Accounting
Standards (cas). The contractor whose accounting system reflects
only one overhead rate on all direct labor need not change its
system (if CAS exenpt) to correspond with the above classifica-
tions. The contracting officer, in an evaluation of such a
contractor's overhead rate, could break out the applicable
sections of the conposite rate which could be classified as
research overhead, other overhead pools, and general and adm nis-
trative expenses, and follow the approriate evaluation technique.

(i) Management problens surface in various degrees and the
managenment expertise exercised to solve them should be considered
as an element of profit. For exanple, a contract for a new
program for research or an item which is on the cutting edge of
the state of the art wll cause nore problens and require nore
~anagerial time and abilities of a higher order than a followon
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contract. If new contracts create nore problenms and require a
higher profit weight, followons should be adjusted downward
because many of the problens should have been sol ved. In any

event, an evaluation should be made of the underlying nanagerial
effort involved on a case-by-case basis.

(iv) It may not be necessary forthe contracting officer to
make a separate profit evaluation of overhead expenses in
connection with each acquisition action for substantially the
same prOerct with the sane contractor. \Were an analysis of
the profit weight to be assigned to the overhead pool has been
made, that weight assigned may be used for future acquisitions
with the same contractor until there is a change in the cost
composition of the overhead pool or the contract circunstances,
or the factors discussed in (iii) aboveare involved.

(b) other costs. Analysis of this factor should include all
other diTect CcoStS associated wth contractor performance
(e.g., travel and relocation, direct support, and consultants).
Anal'ysis of these itens of cost should 1 nclude:

(1) The significance of the cost of contract perfornmance;
(2) Nature of the cost; and

(3) How nuch they contribute to contract perfornmance.
Normal |y, travel costs require mniml admnstrative effort by
the contractor and, therefore, wusually receive a weight no
greater than 1% A'so, the contractor my designate individuals
as "consultants"” but in reality these individuals my be obtained
byt he contractor to supplenment its workforce in the performnce
of routine duties required bycontract. These costs would
normal ly receive a mninum weight. However, there wll be
I nstances when the contractor maybe required to | ocate and
obtain the services ofconsultants having expertise in such
fields as medicine or human services. I'n these instances, the
contractor wll berequired to expend greater managerial and
technical effort to obtain such services and, consequently,
such costs should receive a nuch greater weight.

315.905-73 O her factors.

(a) Contract cost risk. The contract type enployed basically
determnes the degree of cost risk assuned by the contractor.
For exanple, where a portion of the risk has been shifted to the
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Governnent through cost-reinbursement provisions, unusua
contingency provisions, or other risk-reducing neasures, the
anmount of profit should be less than where the contractor

assunmes all the risk.

In developing the prenegotiation profit objective, the con-
tracting officer will need to consider the type of contract
antici pated tobe negotiated and.the contractor risk associ ated
therewith when selecting the position in the weight range for
profit that is appropriate forthe risk to be borne by the
contractor. This factor should be one of the most inportant in
arriving at prenegotiation profit objectives.

(1) Evaluation of thisri sk requires a determ nation of:
(i) The degree of cost responsibility the contractor assunes;

(ii) The reliability ofthe cost estimates in relation to
the task assumed; and

(iii) The conplexity of the task assumed by the contractor.
This factor is specifically limted to the risk of contract
costs.  Thus, such risks on the part of the contractor as _
reputation, losing a comercial market, risk of losing potential
profits in other fields, or any risk which falls on the contrac-
ting office such as the risk of not acquiring a satisfactory
report, are not within the scope of this factor.

(2) The first and basic determ nation of the degree of cost
responsi bility assumed by the contractor is related to the
sharing of total risk of contract cost by the CGovernnent and
the contractor through the selection of contract type. The
extremes are a cost-plus-a-fixed-fee contract requiring the
contractor to use its best efforts to perform a task and a firm
fixed-price contract for a service or a conplex item A cost-
plus-a-fixed-fee contract would reflect a mninum assunption of
cost responsibility, whereas a firm fixed-price contract would
reflect a conplete assunption of cost responsibility. \ere
proper contract selection has been made, the regard tor risk by

contract type would usually fall into the follow ng percentage
ranges:
Per cent
Cost-rei mbursenent type contracts 0-3

Fi xed-price type contracts 2-7
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(3) The second determination is that of the reliability of
the cost estimtes. Sound price negotiation requires well-
defined contract objectives and reliable cost estimates. Prior
experience assists the contractor in preparing reliable cost
estimates on new acquisitions for simlar related efforts. An
excessive cost estimate reduces the possibility that the cost
of performance wll exceed the contract price, thereby reducing
the contractor's assunption of contract cost risk.

(4) The third determnation is that of the difficulty of the
contractor's task. The contractor's task can be difficult or
easy, regardless of the type of contract.

(5) Contractors are likely to assune greater cost risk
only if contracting officers objectively analyze the risk
incident to proposed contracts and are wlling to conpensate
contractors for it. Generally, a cost-plus-fixed fee
contract will not justify a reward for risk in excess of
0.5 percent, nor wll a firm fixed-price contract justify a
reward of less than the mnimum in the structured approach.
\Where proper contract-type selection has been made, the
reward for risk, by contract type, wll usually fall into
the follow ng percentage ranges:

(i) Type of contract and percentage ranges for profit
obj ectives developed by using the structured approach for
research and devel opment and manufacturing contracts:

Per cent
Cost-plus-fixed fee 0to 0.5
Cost-plus-incentive fee:
Wth cost incentive only 1to 2
Wth multiple incentives 1.5 to 3

Fi xed- price-incentive:

Wth cost incentive only
Wth mltiple incentives

—_
o

Prospective price redetermnation

o1 w w PN
~— —
© o
-~ ol ol N

Firm fixed-price
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(ii) Type of contract and percentage ranges for profit objec-
tives developed by using the structured approach for service
contracts:

Cost - pl us-fi xed-fee 0to 0.5
Cost-plus-incentive fee 1to 2
Fi xed-price incentive 2to 3
Firm fixed-price 3to4

(6) These ranges may not be appropriate for all acquisitions.
For instance, a fixed-price-incentive contract that is closely
priced with a low ceiling dprlc;e and high incentive share may be
tantanount to a firm fixed-price contract. In this situation,
the contracting officer may determne that a basis exists for
high confidence in the reasonableness of the estimate and that
little opportunity exists for cost reduction wthout extraordi-
nary efforts. On the other hand, a contract with a high ceiling
and [ow incentive formula can be considered to contain cost=-
plus-incentive-fee contract features. In this situation, the
contracting officer may determne that the Government is retain-
ing nmuch of the contract cost responsibility and that the risk
assumed by the contractor is mniml. Simlarly, if a cost-plus-
incentive-fee contract includes an unlimted dowward (negative)
fee adjustnment on cost control, it could be conparable to a
fixed-price-incentive contract. In such a pricing environment,
the contracting officer may determne that the Governnent has
transferred a greater anount of cost responsibility to the
contractor than is typical under a nornal cost-plus-incentive-
fee contract.

~(7) The contractor's subcontracting program may have a
significant inpact on the contractor's acceptance of risk under
a contract form It could cause risk to_increase or decrease
in ternms of both cost and performance.  This consideration
should be a part of the contracting officer's overall evaluation
in selecting a factor to apply for cost risk. It may be deter-
mned, for ‘instance, that the prine contractor has effectively
transferred real cost risk to a subcontractor and the contract
cost risk eval uation rra?/, as a result, be below the range which
woul d otherwise apply for the contract type being proposed. The
contract cost risk evaluation should not Dbe |owered, however,
merely on the basis that a substantial portion of the contract




HHS Part 315 = Contracting by Negotiation Page 12
Acqui sition Manual
HHS Transmittal 84.01 (4/1/84)

Profit

costs represents subcontracts wthout any substantial transfer
of contractor's risk.

(8) In making a contract cost risk evaluation in an acquisi -
tion action that involves definitization of a letter contract,
unpriced change orders, and unpriced orders under BOA's, consid-
eration should be given to the effect on total contract cost
risk as a result of having partial performance before definiti-
zation. Under some circunstances it may be reasoned that the

total amount of cost risk has been effectively reduced. under
other circumstances it may be apparent that the contractor's
cost risk remained substantially unchanged. To be equitable,

the determnation of profit weight for application to the total
of all recognized costs, both those incurred and those yet to
be expended, must be mde with consideration to all attendant
circunstances « not just the portion of costs incurred or
percentage of work conpleted prior to definitization.

(9) Time and material and |abor hour contracts will be con-
sidered to be cost-plus-a-fixed-fee contracts for the purpose
of establishing profit weights unless otherw se exenpt under
315.905-70(b) in the evaluation of the contractor's assunption
of contract cost risk.

(b) Investment. HHS encourages its contractors to perform
their contracts wth the mninum of financial, facilities, or
other assistance from the Government. As such, it is the
purpose of this factor to encourage the contractor to acquire
and use its own resources to the maxi num extent possible. The
evaluation of this factor should include an analysis of the

fol | ow ng:

(1) Facilities (Including equipnment). To evaluate how this
factor contributes to the profit objective requires know edge
of the level of facilities utilization needed for contract
performance, the source and financing of the required facili-
ties, and the overall cost effectiveness of the facilities
of fered. Contractors who furnish their own facilities which
significantly contribute to lower total contract costs should
be provided wth additional profit. On the other hand, contrac-
tors who rely on the Governnment to provide orfinance needed
facilities should receive a corresF;])ondi n% reduction in profit.
Cases between the above exanples should be evaluated on their
merits with either positive or negative adjustnents, as appro-
priate, in profit being made. However, where a highly facili-
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tized contractor is to performa contract which does not benefit
fromthis facilitization or where a contractor's use of its
facilities has a mininum cost impacton the contract, profit need
not be adjusted. Wen applicable, the prospective contractor's
conputation of faecilities capital. cost of.money for pricing
purposes under CAS 414 can help the contracting officer identify
the level of facilities investment to be enployed in contract

per f or mance.

(2) Pavments. In analyzing this factor, consideration
shoul'd be given to the frequency of paynents bythe Government to
the contractor. The key to this weighting is to give proper
consideration to the impactthe contract wll have on the
contractor's cash flow = Generally, negative consideration should
be given for advance paynents and paynents more frequent than
monthly w th maxi mum reduction being given as the contractor's
wor ki ng capital approaches zero. Positive consideration should
be given for payments | ess frequent than nonthly w th additional
consi deration given for acapital turn-over rate on the contract
which is |ess than the contractor's or the industry's nornal
capi tal turn-over rate.

(c) ﬁgx_fman;_g (Cost-control and other past acconplish-
ments.) The contractor's past performance should be evaluated in
such areas as quality of service or preduct, meeting performnce
schedul es, efficiency in cost control (including need for and
reasonabl eness of cost incurred), accuracy and reliability of
previous cost estimates, degree of cooperation by the contractor
(both business andtechnical), tinely processing of changes and
conpliance with other contractual provisions, and managenent of
subcontract  programs. \Mere a contractor has consistently
achi eved excellent results in the foregoing areas in conparison
with other contractors in simlar circunstances, such perfornmance
nerits a proportionately greater opportunity for profit. .
Conversely, a poor record in this regard should bereflected in
deternmining what constitutes a fair and reasonable profit.

(d) MW- Jhis factor, which may
apply to special circunstances or particular acquisitions, _
relates to the extent of a contractor's successful participation
I n the Governnent sponsored prograns such as small Dbusiness,
smal | di sadvant aged busi ness, |abor surplus area, and energy
conservation efforts. The contractor's policies and procedures
whi ch energetically support Government socioeconom ¢ prograns and
achi eve successful results should be given positive
consi derati ons.
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Conversely, failure or unwillingness on the part of the
contractor to support Covernment soci oeconom c prograns should be
viewed as evidence of poor performance for the purpose of
establishing a profit objective.

(e) Special situations.

(1) wmw&mmm The extent
and nature of contractor-initiated and financed i|ndependent

devel opnent shoul d be considered in devel oping the profit
ob{ectlve,,prOV|ded that the contracting officer has nade a
determnation that such effort will benefit the contract. The
inportance of the developnent in furthering health and human
services purposes, the denonstrable initiative in determning the
need and application ofthe devel opnent, the extent of the
contractor"s cost 'risk, and whether the devel opment cost was
Becoverﬁqjdlrectly or indirectly from Government sources shoul d

e weighed.

(2)  Unusual pricing agreements. Qceasional |y, unusual
contract pricing arrangenents are made Wth the contractor
wherein it agrees to cost ceilings, e.g,, a CEI|IYEL on over head

ates for conditions other than fhose discussed at FAR 42. 707.

r
I n such circunstances, the contractor should receive favorable
consideration in developing the profit objective.

~ (3) Negative factors. Special situations need not be
limted to those which only increase profit levels. A negative
consi deration may be appropriate when the contractor is expected
to obtain spin-off benefits as a direct result of the contract
(e.g., products or services with comercial application).

315.905-74 Facilities capi tal cost of noney.

When facilities capital cost of money (cost of capita
committed to facilities) is included as an itemof cost in the
contractor's proposal, ‘a reduction in the profit objective shall
be made in an amount equal to the anount of facilities capital
cost of noney allowed in accordance with the Facilities Capit al
Cost - of - Money "Cost Principal. |f the contractor does not propose
this cost, a provision nust be inserted in the contract that
facilities capital cost of nmoney is not an allowable cost.
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Subpart 315.10

Preaward, Award, and Postaward Notifications,
Protests, and Mistakes

315.1000 general.

Once a contract action has progressed through the evaluation process,
and even after the selection of a contractor, all queries as to the
relative merits of the submitted proposals shall be courteously but
firmly directed to the contracting officer:-- A1}t other personnel will
avoid any exchange of comments with offerors.

315.1003 Debriefing of unsuccessful offerors.

(a) Any HHS employee who receives either a written or oral request
for a debriefing from an unsuccessful offeror shall immediately, without
any discussion regarding the merits or deficiencies of the unsuccessful
offeror®s proposal, refer the request to the contracting officer. If
the request is made orally, the contracting officer shall require that
the request be made in writing. The contracting officer or his/her
designee shall be present at all debriefings and shall review written
debriefings prior to release.

(b) A debriefing is intended to: (1) Tell an unsuccessful offeror
which areas of i1ts proposal were judged to be weak and deficient and
whether the weaknesses or deficiencies were factors in i1ts not having
been selected; and

(2) ldentify the factors which were the bassfor selection of the
successful contractor. If the quality of the successful offeror"s
proposal to satisfy the mission requirement was the basis, the
unsuccessful offeror should be so informed, and given a general
comparison of significant areas, but not a point-by-point comparison of
all the elements considered in the evaluation criteria. If the
successful offeror was selected on the basis of cost, the unsuccessful
offeror should be told that was the case. |If selection was based on
other factors, they should be specified.

(¢) Reserved.

(d) If an unsuccessful offeror feels that its failure to obtain the
award was not justified, i1t will rely, at least in part, on the
information given in the debriefing to determine whether i1t should seek
recourse. Accordingly, 1t is essential that a debriefing be conducted
in a scrupulously fair, objective, and impartial manner, and that the
information given the unsuccessful offeror be absolutely factual and
consistent with the findings of the contracting officer and the basis on
which the award was made.
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Preaward, Award, and Postaward Notifications,
Protests, and Mistakes

(e) In some cases, it may be necessary to arrange informal
debriefings for an unsuccessful offeror®s personnel by departmental
technical evaluators. This determination will bemade by, and meeting
arrangements will be the responsibility of, the contracting officer.

(f) It is very important that all departmental personnel engaged in
the evaluation and selection processes be aware of the policies ad
procedures in FAR Subpart 1510 and this Subpart 315.10. Detailed and
complete records of the acquisition will be maintained by key technical

and contracting personnel in a manner which will facilitate either a
written or an oral debriefing of any unsuccessful offeror.

315.1004 Protests against award.
See Subpart 333.1
315.1005 Discovery of mistakes.

See 314.406 and 315.607.
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(5) Abrief description of the general evaluation approach.

(c) The technical evaluation plan nust be signed by an
official within the pregram office in a position at | east one
| evel above the project officer or in accordance with contracting
activity procedures.

- (d) The technical evaluation plan should be submtted to the
contracting officer for review and approval before the
solicitation is issued. The contracting officer shall make sure
that the principal factors relating to the evaluation are _
reflected in the evaluation criteria when conducting the review
of the plan.

3X5.608-71 Technical evaluation panel.

(%) Geherad. t echnical evaluation panel is required
for all acquisitions applicable to this subpart which are
expected to exceed $300,000. The contracting officer has the
discretion to require a technical evaluation panel for

acqui sitions not exceeding $300, 000 based on the conplexity of
the acquisition.

(2) The technical evaluation process requires carefu
consi deration regarding the size, conposition, expertise, and

function of the technical evaluation panel. The efforts of the
panel can result in the success or failure of the acquisition.
(b) Role of the proigr officer. (1) Jhe gwoject officer is

the contracting officer's technical representative for the
acqui sition action. The project officer may be a voting nenber
of the technical evaluation panel, and may al so serve as the
chairperson of the panel, unless he/she is prohibited by law or
contracting activity procedures.

(2) The project officer is responsible for recommendi ng
panel nenbers who are know edgeable in the technical aspects of
the acquisition and who are conpetent to identify strengths and
weaknesses of the various proposals. The program training
requirenents specified in 307.170 nust be adhered to when
selecting prospective panel menbers.
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(3) The project officer shall ensure that persons possessing
expertise and experience in addressing issues relative to sex,
race, national origin, and_handlcaﬁped di scrimnation be |ncluq%d
as panel menbers in acquisitions which address those issues. €
intent is to balance the conposition of the panel so that
qualified and concerned individuals may provide insight to other
panel nenbers regarding ideas and approaches to be taken in the
eval uation of proposals.

(4) The project officer is to submt the recomended |ist -of
panel nembers to an official within the programoffice in, a
position at |east one |evel above the project Offlﬁ${ or .in .
accordance with contracting activity procedures. is officia
will review the recommendafions, appoint the panel menbers, and
sel ect the chairperson.

(5) The project officer shall arrange for adequate and
secure working space for the panel

_(c) . of the contractinct ofgicer. (1) .Ihe contracting
officer is the Department's official representative W th
del egated acquisition authority to enter into and adm nister
contracts. he term "contracting officer," as used in this
subpart, may be the contracting officer or his/her designated
representative within the contracting office.

(2) The contracting officer shall not serve as a nenmber of
the technical evaluation panel but should be available to:

i) Address the initial neeting of the technical evaluation
panel {see 315.608-74(c)):

(i1) Provide assistance to the evaluators as required: and

(ii1) Ensure that the scores adequately reflect the witten
techni cal evaluation report comments (see 315.608-76).

(d) Conflict of interest, (1) If a panel nenber has an
actual or apparent conflict of interest related to a proposal
under eval uation, he/she shall be renoved from the panel and,
repl aced with another evaluator. |If a suitable replacenent is
not avail able, the panel shall performthe review wthout a
repl acenent.
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(2) For the purposes of this subpart, conflicts of interest are
defined in the Department"s Standards of Conduct set forth in 45 CFR 73
which incorporates 5 CFR 737, Post Employment Conflict of Interest. The
Standards of Conduct shall be applicable to both in-house personnel and
outside evaluators serving on the technical evaluation panel.

(e) Continuity of evaluation process. (1) The technical evaluation
panel is responsible for evaluating the original proposals, making
recommendations to the chairperson regarding clarifications and
deficiencies of proposals, and, if requfred by the contracting officer,
assisting the contracting officer during discussions and negotiations,
and reviewing supplemental, revised and/or "best and final™ offers. To
the extent possible, the same evaluators should be available throughout
the entire evaluation and selection process to ensure continuity and
consistency in the treatment of proposals. The following are examples
of circumstances when i1t would not be necessary for the technical
evaluation panel to evaluate revised proposals submitted during the
acquisition:

(i) The answers to questions do not have a substantial impact on the
proposal (see 315.609(1));

(ii) The “bestand final™ offers are not materially different from the
original proposals; or

(i11) The rankings of the offerors are not affected because the
revisions to the proposals are relatively minor.

(2) The chairperson, with the concurrence of the contracting officer,
may decide not to have the panel evaluate the revised proposals.
Whenever this decision is made, it must be fully documented by the
chairperson and approved by the contracting officer.

(3) When technical evaluation panel meetings are considered necessary
by the contracting officer, the attendance of evaluators is mandatory.
When the chairperson determines that an evaluator®s failure to attend
the meetings is prejudicial to the evaluation, the chairperson shall
replace the individual after discussing the situation with the
contracting officer and obtaining his/her concurrence and the approval
of the program official responsible for appointing the panel members
(see 315.608-71(b)(4))-
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(4) Whenever continuity of the evaluation process is not possible,
and either new evaluators are selected or a reduced panel is decided
upon, each proposal which is being reviewed at any stage of the
acquisition shall be reviewed at that stage byaYI members of the
revised pane? unless it is inpractical to do so because of the receipt
of an unusudly large number of proposals.

(f) Use of outside evaluators... (1) The technical evaluation panel
shall be composed of Government employees except when outside evaluators
possess a required expertise which is not available within the
Government, or as required by law.

(2) The National Institutes of Health (NIH) and the Alcohol, Drug
Abuse, and Mental Health Administration (ADAMHA) are required to have a
peer review of research and development contracts in accordance with
Public Law (P.L.) 93-352 as amended by P.L. 94-63; 42 U.S.C. 289 [-4
This legislation requires peer review of projects and proposals, and not
more than one-fourth of the members of a peer review group may be
officers or employees of the United States. NIH and ADAMHA are
therefore exempt from the provisions of 315.608-71 to the extent that 42
U.S.C. 289 |4 applies.

315.608-72 Procedures for handling and disclosing proposals.

(a) The procedures and notice specified in FAR 15.413-2 and 315.413-2
shall be used in handling solicited proposals and for disclosing
proposals outside the Government for evaluation purposes. (For
unsolicited proposals, see FAN 15509 and 315.509.)

(b) Decisions to disclose proposals outside the Government for
evaluation purposes shall be made by the chief official having
programmatic responsibility for the acquisition, after consultation with
the contracting officer and in accordance with operating division
procedures. The decision to disclose either a solicited or unsolicited
proposal outside the Government for the purpose of obtaining an
evaluation shall take into consideration the avoidance of organizational
conflicts of interest and any competitive relationship between the
submitter of the proposal and the prospective evaluator(s).

(c) When it is determined to disclose a solicited proposal outside
the Government for evaluation purposes, the following or similar
conditions shall be included in the written agreement with the
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evaluator(s) prior to disclosure (see FAR 15.413-2(f) and 315.413-2(f)).
Also, a review must be made to ensure that the notice required by FAR
15.413-2(e) is affixed to the proposal before it is disclosed to the
evaluator(s).

CONDITIONS ‘FOR EVALUATING PROPOSALS

The evaluator agrees to use the data (trade secrets,
business data, and technical data) contained in the
proposal only for evaluation purposes.

This requirement does not apply to data obtained from
another source without restriction.

Any notice or legend placed on the proposal by either
the Department or the submitter of the proposal shall be
applied to any reproduction or abstract provided to the
evaluator or made by the evaluator. Upon completion of
the evaluation, the evaluator shall return the Government
furnished copy of the proposal or abstract, and all copies
thereof, to the Departmental office which initially
furnished the proposal for evaluation.

Unless authorized by the Department‘s initiating
office, the evaluator shall not contact the submitter of
the proposal concerning any aspects of i1ts contents.

The evaluator will be obligated to obtain commitments
from its employees and subcontractors, i1f any, in order to
effect the purposes of these conditions.

315.608-73 Receipt of proposals.

(a) After the closing date set by the solicitation for the receipt of
proposals, the contracting officer will use a transmittal memorandum to
forward the technical proposals to the project officer or chairperson
for evaluation. The business proposals will be retained by the
contracting officer for evaluation (see 315.608-77).

(b) The transmittal memorandum to the chairperson shall include at
least the following:

(1) A list of the names of the organizations submitting proposals;

(2) A reference to 315.604(d) on the need to preserve the integrity
of the source selection process;
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(3) A requirement for a technical evaluation report in accordance
wi th 315.608-76; and

(4) The establishment of a date for receipt of the technical
evaluation report.

315.608-74 Convening the technical evaluation panel.

(a) Normally, the technical evaluation panel will convene to evaluate
the proposals. However, there may be situations when the contracting
officer determines that it is not feasible for the panel to convene.
Whenever this decision is made, care must be taken to assure that the
technical review is closely monitored to produce acceptable results.

(b) When a pane7 is convened, the chairperson is responsible for the
control of the technical proposals provided to him/her by the
contracting officer for use during the evaluation process. The
chairperson will generally distribute the technical proposals at the
initial panel meeting and will establish procedures for securing the
proposals whenever they are not being evaluated to insure their
confidentiality. After the evaluation is complete, a77 proposals must
be returned to the contracting officer, detroyed, or filed in an
appropriate manner to maintain the confidential nature of the data.

(c) The contracting officer shall address the initial meeting of the
pane7 and state the basic rules for conducting the evaluation. The
contracting officer shall provide written guidance to the panel if
he/she is unable to attend the initial panel meeting. The guidance
should include:

(1) Explanation of conflicts of interest (see 315.608-71(d));

(2) The necessity to read and understand the solicitation, especially
the statement of work and evaluation criteria, prior to reading the
proposals;

(3) The need for evaluators to restrict the review to only the
solicitation and the contents of the technical proposals;

(4 The need for each evaluator to review all the proposals;

§5) The need to watch for ambiguities, inconsistencies, errors, and
defic iencies which should be surfaced during the evaluation process;
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(6) An explanation of the evaluation process and what will be
expected of the evaluators throughout the process;

(7) The need for the evaluators to be aware of the requirement to
have complete written documentation of the individual strengths and
weaknesses which affect the scoring of the proposals; and

(8) An instruction directing the evaluators that, until the award is
made, information concerning the acquisition must not be disclosed to
any person not directly involved in the evaluation process.

315.608-75 Rating and ranking of proposals.

The evaluators will individually read each proposal, describe
tentative strengths and weaknesses, and develop preliminary scores in
relation to each evaluation criterion set forth in the solicitation.
The evaluators will use the rating sheets either in the technical
evaluation plan or approved by the contracting officer when a technical
evaluation plan is not required (see 3X.608-70). After this has been
accomplished, the evaluators shall discuss in detail the individual
strengths and weaknesses described by each evaluator and, iIf possible,
arrive at a common understanding of the major strengths and weaknesses
and the potential for correcting each offeror"s weakness(es). Each
evaluator will score each proposal, and then the technical evaluation
panel will collectively rank the proposals. generally, ranking will be
determined by adding the numerical scores assigned to the evaluation
criteria and finding the average for each offeror. The evaluators
should then identify whether each proposal is acceptable or
unacceptable. Predetermined cutoff scores shall not be employed.

315.608-76 Technical evaluation report.

A technical evaluation report shall be prepared and furnished to the
contracting officer by the chairperson and maintained as a permanent
record in the contract file. The report must reflect the ranking of the
proposals and identify each proposal as acceptable or unacceptable in
accordance with 315.608-75. The report must also include a narrative
evaluation specifying the strengths and weaknesses of each proposal, a
copy of each rating sheet, and any reservations, qualifications, or
areas to be addressed that might bear upon the selection of sources for
negotiation and award. Concrete technical reasons supporting a
determination of unacceptability with regard to any proposal must be
included.  The report should also include specific points and questions
which are to be raised in discussions or negotiations.
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315.608-77 Evaluation of business proposals.

(a) The contracting officer shall evaluate the business proposals
concurrently with the evaluation of the technical proposals. The
contracting officer must adhere to the requirements for cost or price
analysis included in FAR 15.805-1 for each business proposal in the
competitive range. An audit report may be required in accordance with
FAR 15.805-5 and 315.805-S. The contracting officer must determine the
extent of analysis in each case depending on the amount of the proposal,
the technical complexity and related cost or price, and cost realism.

The contracting officer should request the project officer to analyze
such items as the number of labor hours proposed for various labor
categories; the mix of labor hours and categories of labor in relation
to the technical requirements of the project; the kinds and quantities
of material, equipment, and supplies; types, numbers, and hours/days of
proposed consultants; logic of proposed subcontracting; analysis of the
travel proposed including number of trips, locations, purpose, and
travelers; and kinds and quantities of data processing. The project
officer shall provide his/her opinion as to whether these elements are
necessary and reasonable for efficient contract performance. Exceptions
to proposed elements shall be supported by adequate rationale to allow
for effective negotiations. The contracting officer should also request
the assistance of a cost/price analyst when considered necessary. In
all cases, the negotiation memorandum (see 315.672) must include the
rationale used in determining that the price or cost iIs fair and
reasonable.

(b) The contracting officer must appraise the management capability
of the offeror to perform the required work in a timely manner. In
making this appraisal, the contracting officer should consider factors
such as the offeror®s management organization, past performance,
reputation for reliability, availability of the required facilities, and
cost controls. This information is to be used by the contracting
officer to determine the offeror™s responsibility.

315.609 Competitive range.

(a) A proposal must be included in the competitive range unless there
is no real possibility that it can be improved to the point where it
becomes the most acceptable.
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(b) = (d) Reserved.

(e) Incertain circumstances, when deciding which proposals should be
included in the competitive range, the contracting officer may request
that the technical evaluation panel review the cost or price data.
Typical situations which may necessitate this review include a suspected
"puy-in," large differences in cost or price among the proposals,
proposals receiving high technical ratings which have relatively high
costs, and proposals receiving low technical ratings which have
relatively low costs. The resultant comparison of cost or price to
technical factors and the determination of cost or price realism should
assist the contracting officer in deciding which proposals are to be
included in the competitive range.

(f) All determinations regarding the inclusion or exclusion of
proposals in the competitive range must be completely documented,
including the salient reasons for the determinations, and set forth in
the negotiation memorandum.

(g) Some of the factors which the contracting officer should consider
in determining the competitive range a

(1) The relative importance of cost or price as compared to technical
factors in accordance with the solicitation provisions required in

315.406-5(c);

(2) The susceptibility of significantly reducing a proposal with an
unreasonable high price or cost without undermining the technical merit
if the offeror otherwise has a reasonable chance to receive an award;
and

(3) The likelihood of reducing cost or price of a proposal which
exceeds the Government®s requirements.

(h) The contracting officer shall conduct a thorough review of the
technical evaluation report to be assured that:

(1) All determinations of unacceptability are supported by concrete
and comprehensive statements that are factual and convincing and are
consistent with the evaluation criteria set forth in the solicitation.
Every statement should be reviewed carefully to eliminate any doubts as
to the unacceptability of a proposal;

(2) All recommendations to exclude proposals from the competitive
range are supported by persuasive rationale and sufficient facts to
substantiate a judgment that meaningful discussions are not possible or
there 1s no reasonable chance of the proposal being selected for award;
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(3) Those cases where only one organization is found to be
technically acceptable are fully scrutinized; and

(4) Unacceptable proposals contain "information" deficiencies which
are so material as to preclude any possibility of upgrading the proposal
to a competitive level except through major revisions and additions
which would be tantamount to the submission of another proposal.

(i) The contracting officer and project officer should discuss the
uncertainties and/or deficiencies that are included in the technical
evaluation report for each proposal in the competitive range. Technical
questions should be developed by the project officer and/or the
technical evaluation panel and should be included in the technical
evaluation report. The management and cost or price questions should be
prepared by the contracting officer with assistance from the project
officer and/or panel as required. The method of requesting offerors in
the competitive range to submit the additional information will vary
depending on the complexity of the questions, the extent of additional
information requested, the time needed to analyze the responses, and the
time frame for making the award. However, to the extent practicable,
all questions and answers dhould be in writing. Each offeror in the
competitive range shall be given an equitable period of time for
preparation of responses to questions to the extent practicable. The
questions should be developed so as to disclose the ambiguities
uncertainties, and deficiencies of the offeror (see FAR 15.610{(c)).

315.610 Written or oral discussions.

(a) Reserved.

(b) The contracting officer, with the support of personnel who
evauated the technical proposals, and, if necessary, cost analysts,
attorneys, etc., must conduct written or oral discussions with all
responsible offerors within the competitive range.

(c) Reserved.

~(d) Careful judgment must be exercised in determining the extent of
discussions. Insome cases, more than one round of discussions with all
the offerors within the competitive range may be required. The time
available, the expense and administrative limitations, and the
complexity, size, and significance of the acquisition should all be
considered in deciding on the type, duration, and depth of the
discussions.
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315.611 Best and final offers.
(a) Reserved.
(b) (1) through (4) Reserved.

(5) Notice that confirmation of a prior offer should be specifically
stated as a final offer; and

(6) Notice that all revisions to former offers should be submitted on
Standard Form 1411, Contract Pricing Proposal Cover Sheet, and should be
fully documented.

(c) "Best and final® offers are subject to a final evaluation of
price or cost and other salient factors by the contracting officer and
project officer with assistance from a cost/price analyst, and an
evaluation of technical factors by the technical evaluation panel, as
necessary. Proposals may be technically rescored and reranked by the
technical evaluation panel and a technical evaluation report prepared.
To the extent practicable, the evaluation shall be performed by the same
evaluators who reviewed the original proposals (see 315.670).

(d) Reserved.

(e) Of particular importance in the award of research or development
contracts, including those with educational institutions, is the
competence of key personnel in the specific field of science or
technology involved, as reflected in the proposal. However, awards
should not be made for research and development capabilities that exceed
those needed for the successful performance of the particular project.

351.670 Negotiation with the selected source.

(a) After selection of the successful proposal, a limited negotiation
with the selected offeror may be conducted if deemed necessary. However,
no factor which could have any effect on the selection process maybe
introduced into the negotiation after the common cutoff date for receipt
of best and final offers.

The negotiation shall not in any way prejudice the competitive
interests or right of the unsuccessful offerors. Negotiation with the
selected offeror shall be restricted to definitizing the final agreement
on terms and conditions; e.g., assuming none of these factors were
involved in the selection process, negotiation could include such topics
as payment provisions, patent rights, rights in data, property
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provisions, labor rates, indirect cost rates, and fees. Prior to
conducting the limited negotiation, the contracting officer shall
approve a written determination citing both the specific issues to be
discussed and the rationale showing that the negotiations shall not have
any effect on the selection process.

(b) Caution must be exercised by the contracting officer to insure
that the negotiation is not used to change the requirement contained in
the solicitation, nor to make any other changes which would impact on
the source selection decision. Whenever a material change occurs in the
requirements as a result of the negotiation, the competition must be
reopened and all offerors submitting "best and final" offers must be
given an opportunity to resubmit proposals based on the revised
requirements. Whenever there is a question as to whether a change is
material, the contracting officer should obtain the advice of technical
personnel and legal counsel before reopening the competition.
Significant changes in the offeror®s cost proposal may also necessitate
a reopening of competition if such changes alter the factors involved in
the original selection process.

(c) Should negotiations beyond those specified in (a) above be
required for any reason, discussions must be reopened with all offerors

submitting "best and final" offers.

(d) Upon completion of the negotiation, the contracting officer
should obtain a confirmation letter from the successful offeror which
includes any revisions to the technical proposal, the agreed to price or
cost, and, as applicable, a certificate of current cost or pricing data.

315.671 Post negotiation contract preparation and award.

(a) The contracting officer must perform the fo 1lowing actions after
negotiations have been completed:

(1) Prepare the negotiation memorandum in accordance with 315.672;

(2) Prepare the contract containing all agreed to terms and
conditions and clauses required by law or regulation;

(3) Include in the contract file the pertinent documents referenced in
FAR 4.803; and

(4) Obtain the appropriate approval of proposed contract awards 1in
accordance with Subpart 304.71 and contracting activity procedures.
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(b) After receiving the required approvals, the contract should be
transmitted to the prospective contractor for signature. The
prospective contractor must be informed that the contract is not
effective until accepted by the contracting officer.

(c) The contract shall not be issued until the finance office
certifies that the funds are available for obligation.

315.672 Preparation of negotiation memorandum.

The negotiation memorandum or summary of negotiations is a complete
record of all actions leading to award of a contract and is prepared by
the contract negotiator. It should be in sufficient detail to explain
and support the rationale, {udgments, and authorities upon which all
actions were predicated. The memorandum will document the negotiation
process and reflect the negotiator®s actions, skills, and judgnents in
concluding a satisfactory agreement for the Government. Negotiation
memorandums shall contain discussion of the following or a statement of
nonapplicability; however, information already contained iIn the contract
file need not be reiterated. A reference to the document which contains
the required information is satisfactory.

(a) Description of articles and services and period of performance.
A description of articles and services, quantity, unit price, total

contract amount, and period of contract performance should be set forth
(if Supplemental Agreement--show previous contract amount as revised, as
well as information with respect to the period of performance).

(b) Acquisition planning. Summarize any acquisition planning
activities that have taken place. Include i1tems such as meetings with
program and staff personnel and the development of acquisition planning
schedules.

(¢) Synopsis of proposed acquisition. A statement as to whether the
acquisition has or has not been publicized in accordance with FAR
Subpart 5.2. A brief statement of explanation should be included with
reference to the specific basis for exemption under the FAR, if
applicable.

(d) Contract type. Provide sufficient detail to support the type of
contractual instrument recommended for the acquisition and cite any
required D & F. If the contract is a cost-sharing type, explain the
essential cost-sharing features.
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(e) Extent of competition. The extent to which full and open
competition was solicited and obtained must be discussed.. The
discussion shall include the date of solicitation, sources solicited,
and solicitation results. If a late proposal was received, discuss
whether or not the late proposal was evaluated and the rationale for the
decision. If the acquisition is to Dbeawarded without full and open
competition, discuss the rationale for the decision.

(f) Technical evaluation. Summarize the results presented in the
technical evaluation report and delineate the basis of acceptability or
unacceptability of the proposals from a technical standpoint.
Discussion should be in nontechnical terms.

(9) Business evaluation. Summarize the results presented in the
business report and delineate the basis for the determination of
acceptability or unacceptability of the business proposals.

(h) Competitive range. Iffull and open competition, describe how
the zone of consideration or competitive range was determined and state
the offerors who were included in the competitive range and the ones who
were not. Explain why any offeror who submitted a technically
acceptable proposal was not included in further discussions. Comment on
any changes made in the offeror®s proposal as a result of the
discussions.

(i) Cost breakdown and analysis. Include a complete cost breakdown
together with the negotiator®s analysis of the estimated cost by
individual cost elements. The negotiator®s analysis should contain such
information as:

(1) A comparison of cost factors proposed in the instant case with
actual cost factors used in earlier contracts, using the same cost
centers of the same supplier or cost centers of other sources having
recent contracts for the same or similar item.

(2) Any pertinent Government-conducted audit of the proposed
contractor®s records of any pertinent cost advisory report (see FAR
15.805).

(3) Any pertinent technical evaluation inputs as to necessity,
allocability and reasonableness of labor, material and other direct

expenses.
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(4) Any other pertinent information to fully support the basis for
and rationale of the cost analysis.

(5) If the contract is an incentive type, discuss the rationale for
the following:

(i) Cost-plus-award-fee.

(A) Base fee.

(B) Maximum fee.

(C) Award fee.

(i1) Cost-plus-incentive-fee.

(A) Minimum fee.

(B) Target fee.

(C) Maximum fee.

(0) Incentives relative to performance and/or delivery.

(E) Sharing ratios.

(111) Fixed-price incentives.

(A) Target profit.

(B) Target price.

(C) Ceiling price.

(D) Sharing ratios.

(E) Incentives relative to performance and/or delivery.

(6) A justification of the reasonableness of the proposed
contractor®s estimated profit or fixed fee, considering such factors as
any competitive elements, established efficiency or performance, extent

of the risk assumed by the proposed contractor, character of the i
proposed contractor®s normal business, the extent of subcontracting in

the instant case and the reasons, capital employed, and other factors as
are appropriate, including type of organization.
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(J) Government-furnished property and Government-provided facilities.

With respect to Government-furnished material or Government-provided
facilities, equipment, tooling, or other property, include the
following: (A separate D & F is required for facilities construction.)

(1) Where no property is to be provided, a statement to that effect.

(2) Where property is to be provided, a full description, the
estimated dollar value, the basis-of price"comparison with competitors,
and the basis of rental charge, if rental is involved.

(3) Where the furnishing of any property or the extent has not been
determined and is left open for future resolution, a detailed
explanation.

(k) Negotiations. Include a statement as to the date and place
negotiations were conducted, and identify members of both the Government
and contractor negotiating teams by area of responsibility. Include
negotiation details relative to the statement of work, terms and
conditions, and special provisions. The results of cost or price
negotiations must include the information required by FAR 31.109 and
15.808.  Inaddition, if cost or pricing data was required to be
submitted and certified, the negotiation record must also contain the
extent to which the contracting officer relied upon the factual cost or
pricing data submitted and used in negotiating the cost or price.

(1) Other considerations. Include coverage of areas such as:

(1) Financial data with respect to a contractor®s capacity and
stability.

(2) Determination of contractor responsibility.

(3) Details as to why the method of payment, such as progress
payment, advance payment, etc., is necessary. Also cite any required D
& F's.

(4) Infonation with respect to obtaining of acertificate of current
cost or pricing data.

(5) Other required special approvals, such as those referenced in
307: 05-2.
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(6) If the contract represents an extension of previous work, the
status of funds and performance under the prior contract(s) should be
reflected. Also, a determination should be made that the Government has
obtained enough actual or potential value from the work previously
performed to warrant continuation with the same contractor. (Project
officer should furnish the necessary information.)

(7) If the contract was awarded by full and open competition, state
where the unsuccessful offerors® proposals are filed.

(8) State that equal opportunity provisions of the proposed contract
have been explained to the contractor, and i1t is aware of iIts
responsibilities. Also state whether or not a clearance iIs required.

(9) If the contract is for services, a statement must be made, in
accordance with FAR 37.103 and 337.103, that the services to be acquired

are nonpersonal in nature.

(m) Terms and conditions. Ildentify the general provisions and any
special clauses and conditions that are contained in the contract, such
as option arrangements, incremental funding, anticipatory costs,
deviations from the standard clauses, etc. The basis and rationale for
inclusion of any special terms and conditions must be Sated and, where
applicable, the document which granted approval for its use identified.

(n) Recommendation. A brief statement setting forth the
recommendations for award.

(0) Signature. The memorandum must be signed by the contract
negotiator who prepared the memorandum.
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Source Sel ection

315.602 Applicability.
(a) Reserved.

(b) This subpart does not apply to contracts for architect-engineer
services or contracts awarded to the Small Business Administration under
section 8(a) of the Small Business Act.

315.604 Responsibilities.
(a9 « {¢) Reserved.

(d) Personnel participating in the evaluation process must not
discuss or reveal information concerning the evaluations except to an
individual participating in the same evaluation proceedings, and then
only to the extent that the information iIs required in connection with
the proceedings. Divulging information during the evaluation,
selection, and negotiation phases of the acquisition to offerors or to
personnel not having a need to know could jeopardize the resultant
award. Therefore, the contracting officer must instruct personnel
participating in the evaluations to observe these restrictions and
insure that all personnel understand that unauthorized disclosure of
information, no matter how innocent, could compromise the acquisition
process and is prohibited.

(e) Only the contracting officer or his/her authorized representative
within the contracting office shall conduct discussions with offerors
relative to any aspect of the acquisition.

\

315.605 Evaluation factors.
(a) = (d) Reserved.

(e) The evaluation criteria included in the solicitation serve as the
standard against which all proposals are evaluated. Prospective offerors
rely upon the evaluation criteria in the solicitation in developing
proposals, and they must be assured that the evaluation is conducted in
accordance with those criteria. All personnel involved in the
evaluation process must make sure that the evaluation criteria contained
in the solicitation are the only criteria used in conducting the
evaluation. See FAR 15,406-5(c¢] and 315.406-5{(c) for detailed guidance
on evaluation criteria.
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315.607 Disclosure of mistakes bhefore award.

(a) The contracting officer shall require that offerors”
clarifications are in writing.

(b) Reserved.

(c) (1) and (2) Resewed.

(3) The chief of the contracting office is authorized to make the
written determination permitting a correction of a mistake in a
proposal.

315.608 Proposal evaluation.

(a)(1) Cost or price evaluation. (See 315.608-77.)

(2) Technical evaluation. (See 315.608-75 and 76.)

(b) The determination required by FAR 15.608(b) shall be made by the
chief of the contracting office.

315.608-70 Technical evaluation plan.

(a) A technical evaluation plan may be required by the contracting
officer, at his/her discretion, when an acquisition is sufficiently
complex as to warrant a formal plan.

(b) The technical evaluation plan should include at least the
following:

(1) A list of technical evaluation panel members, their or-
ganizations as well as a list of their major consulting clients (if
applicable), their qualifications, and curricula vitae (if available);

(2) A Jjustification for using non-Government technical evaluation
panel members. (Justification is not required if non-Government
evaluators will be used in accordance with standard contracting activity
procedures or policies);

(3) A statement that there is no apparent or actual conflict of
interest regarding any panel member;

(4) A copy of each rating sheet, approved by the contracting officer,
to beused to assure consistency with the evaluation criteria; and
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the acquisition being considered. This objective should
realistically reflect the total overall task to be performed and
the requirenents placed on the contractor.

(2) Development of a profit objective should not begin until
the followng actions have been acconplished:

(i) A thorough review of proposed contract work:

(ii) A review of all available know edge regarding the
contractor pursuant to FAR Subpart 9.1, including audit data,
prgavvard survey reports and financial statements,as appropri ate;
an

(ifi) An analysis of the contractor's cost estimte and
conparison with the Governnent's estimate or projection of cost.

315.905-71 Profit factors.
_ ﬁ]a) The follow ng factors shall be considered in all cases in
which profit is to be negotiated. The weight ranges listed after

each factor shall be used in all instances where the structured
approach is used.

Profit factors Weight ranges
Contractor effort,

Material acquisition................... 1to5 %
Direct labor........................... 4 to 15 %
Overhead ........... ... ... ... ... .. 4§ to 9 %
General management (GRA) ............... 4to 8 %
Qher costs.......... ... ... ... . 1to5 %

G her factors

Cost risk............ . i i, 0to7 %
Investment ............ ... ... ..., -2to +2 %
Performance .............. ... ... ... .... -1 to +1 %
Socioeconomc progranb................ -.5to0 +.5 %

Special situations....................
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(b) Under the structured approach, the contracting officer
shall first neasure "Contractor Effort" by the assignment of a
profit percentage within the designated weight ranges to each
el ement of contract cost recognized by the contracting officer.
The anount calculated for the cost of noney for facilities
capital is not to be included for the conputation of profit as
part of the cost base.

(c) The suggested categories under "Contractor Effort" are
for reference purposes only. Oten individual proposals wll be
in a different format, but since these categories are broad and
basic, they provide sufficient guidance to evaluate all other
itens of cost.

(d) After conmputing a total dollar profit for "Contractor
Effort," the contracting officer shall then calculate the
specific profit dollars assigned for cost risk, investnent,
performance, socioeconom ¢ programs, and special situations.
This is acconplished by nultiplying the total Governnent Cost
Qobj ective, exclusive of any cost of noney for facilities capital,
by the specific weight assigned to the elements within the "Qher
Factors® category. Form HHS-674, Structured Approach Profit/Fee
Qobj ective, should be used, as appropriate, to facilitate the
calculation of this profit objective. Form HHS-674 is
iIllustrated in 353.370-674.

(e) In nmaking a judgnent of the value of each factor, the
contracting officer should be governed by the definition,
description, and purpose of the factors together with
considerations for evaluating them as set forth in 315.905-72 and
315.905-73.

(f) The structured approach was designed for arriving at
profit objectives for other than nonprofit organizations.
However, if appropriate adjustments are nade to reflect
differences between profit and nonprofit organizations, the
structured approach can be used as a basis for arriving at profit
objectives for nonprofit organizations. Therefore, the
structured aBProach, as nodified in paragraph FZ) bel ow, shall be
used to establish profit objectives tor nonprofit organizations.
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Subpart 315.8

Price Negotiation

315.804 Cost or pricing data.
315.804-3 Exemptions from or waiver of submission of certified cost
or pricing data.

(i) Waiver for exceptional cases. The authority referenced in FAR
15.804-3(7) may bedeegaied to the principal Official responsfble for
acquisition.

315.805 Proposal analysis.

315.805-5 Field pricing support.
(a) (1) Reserved.

(2) When some or all information sufficient to determine the
reasonableness of the proposed cost or price is already available or can
be obtained by phone from the cognizant audit agency, contracting
officers may request less-than-complete field pricing support
(specifying in the request the information needed) or may waive in
writing the requirement for audit and field pricing support by
documenting the file to indicate what information is to be used instead
of the audit report and the field pricing report.

(b) Reserved.

(¢) (1) When initiating audit and field pricing support, the
contracting officer shall do so by sending a request to the cognizant
administrative contracting officer (ACO), with an information copy to
the cognizant audit office. When field pricing support is not
available, the contracting officer shall initiate an audit by sending,
in accordance with agency procedures, two (2) copies of the request to
the O0IG Office of Audits™ Regional Audit Director. 1In both cases, the
contracting officer shall, in the request:

(1) Prescribe the extent of the support needed;

(i1) State the specific areas for which input Is required;
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(1i1) Include the information necessary to perform the review (such as
the offeror®s proposal and the applicable portions of the solicitations,
particularly those describing requirements and delivery schedules);

(iv) Provide the complete address of the location of the offeror”s
financial records that support the proposal;

(v) ldentify the office having audit responsibility if other than an
HHS Regional Audit Office; and

(vi) Specify a due date for receipt of a verbal report to be followed
by a written audit report. (If the time available is not adequate to
permit satisfactory coverage of the proposal, the auditor shall so
advise the contracting officer and indicate the additional time needed.)
Normally, the Office of Audits will need 30 days after receipt of the
proposal for submission of oral results. However, the Office of Audits”
ability to conduct reviews by the due date will be influenced by the
OPDIV's ability to properly plan its acquisitions. If the Office of
Audits requires additional time to conduct the review, the contracting
officer has the option, at the time the auditor acknowledges receipt of
the request, to accept the revised due date or cancel the request and
use cost advisory services within the agency to satisfy the requirement.
In such cases, the contracting officer shall jmmediately advise the
0IG/0A/Regional Audit Director and the 0I1G/0A/Division of Audit
Coordination (0IG/OA/DACY of the revised due date or cancellation of the
request.

(2) and (3) Reserved.

(4) One copy of the audit request letter that was submitted to the
Regional Audit Director and a complete copy of the contract price
proposal shall be submitted to 0IG/O0A/DAC.

(5) Whenever, an audit review has been conducted by the Office of
Audits, two (2) copies of the memorandum of negotiation shall be
forwarded to OIG/0A/DAC by the contracting officer (see FAR 15.808(b)).
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Profit

315. 900 Scope of subpart.
This subpart =
(a) and (b) Reserved.

(c) Prescribes a structured approach for establishing the
profit or fee portion of the CGovernnent prenegotiation objective
in all contracts requiring cost analysis except as stated in
315.905-70(b?. The profit analysis factors set forth at FAR
15. 905 shal be used in all excepted contracts requiring cost
anal ysi s.

315.905-70 Structured approach.
(a) General.

(1) The structured approach for determning profit or fee
(hereafter referred to as profit) provides contracting officers
with a technique that wll ensure consideration of the relative
value of the appropriate profit factors described in 315.905-71
in the establishment of a profit objective for the conduct of
negotiations. The contracting officer's analysis of these prof-
it factors is based on information available to himher prior
to negotiations. Such information is furnished inproposals,
audit data, assessnment reports, preaward surveys and the |ike.
The structured approach also provides a basis for documentation
of this objective, including an explanation of any significant
departure from this objective in reaching an agreenent.

The extent of docunentation should be directly related to the
dollar value and conplexity of the proposed acquisition.

(2) The negotiation process does not require agreenent on
either estimated cost elements or profit elenents. The profit
objective is a part of an overall negotiation objective which,
as a going-in objective, bears a distinct relationship to the
cost objective and any proposed sharing arrangement. Since
profit 1s nerely one of several interrelated variables, the
Government negotiator generally should not conplete the profit
negotiation wthout sinultaneously agreeing on the other vari-
abl es. Specific agreenent on the exact weights orvalues of
the individual profit factors is not required and should not be

at t enpt ed.
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(b) Exceptions.

(1) The profit-analysis factors set forth at FAR 15.905
shal | be used for establishiny profit objectives under the
following listed circumstances.  Cenerally, it is expected that
this nethod will be supported in a nmanner simlar to that used
in the structured approach (profit factor breakdown and docunen-
tation of the profit objective); however, factors within FAR
15.905 considered inapplicable to the acquisition wll be
excluded from the profit objective.

(i) Contracts not expected to exceed $100, 000:
(ii) Architect-engineer contracts;

(iii) Mnagenment contracts for operation and/or maintenance
of Governnment facilities;

(iv) Construction contracts;

(v) Contracts primarily requiring delivery of material
supplies by subco?tractors;

(vi) Termnation settlenents; and

(vii)  Cost-plus-award-fee contracts (However, contracting
officers may find it advantageous to perform a structured
profit analysis as an aid in arriving at an appropriate fee
arrangenent).

(2) O her exceptions may be made in the negotiation of
contracts having unusual pricing situations. Such exceptions
shall be justifred in witing by the contracting officer in
situations where the structured approach is determned to be
unsui tabl e.

(c) Limtation. The maxinmum profit objective shall be the
percentage allowed pursuant to statute or regulation (see FAR
15.903(d)).

() Profit objective.

(1) A profit objective is that part of the estinated contract
price objective or value which, in the judgment of the contract-
ing officer, constitutes an appropriate anmount of profit for
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Requests for Contract
315.7000 Scope of subpart.

This subpart prescribes the format and contents of the request
for contract and provides procedures for the preparation and
subm ssion of the request for contract docunent.

315. 7001 Ceneral .

The program office's preparation of the request for contract
(RFC) and submssion to the contracting activity finalizes the
presolicitation phase of the acquisition_planni n% process and
commences the solicitation phase. The RFC is the formal docunent
which initiates the preparation of the request for proposals by
the contracting activity and sets the acquisition process in
motion. It represents the results of planning by the project
officer and contract negotiator and contains nuch of the
pertinent information necessary for the development of a sound,
conprehensive RFP.

315. 7002 Procedures.

(a) Requests for contract are required to be prepared by the
rogram office for all proposed negotiated acquisitions estimted
0 exceed the small purchase |imtation.

_b% The program office should submt the RFC as early as
possible to the contracting activity. The Rroposed eriod of
time between the date of submission of the RFC and the date of
contract award (or date of delivery of the product, service,
study, etc.) should be determned by the Eroj ect officer,
contract negotiator, and, if necessary, the contracting officer.
The anount of leadtime should be determ ned on a case-by-case
basis and should reflect the characteristics and conplexities of
the individual acquisition. \Wen [engthy and/or involved
clearances or special approvals are required, for example, the¥
nust be taken into account when the Jleadtime is determined. IT a
formal acquisition planning document is used, (see Subpart
307.1), the RFC should be submtted in accordance with the
timetable set forth in that docunent. OPDIV, agency, and
regional office contracting activities my prescribe specific
Iegdtlmes for submssion of RFC's in their inplementation of this
subpart.
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315.7003 Responsibilities.

It is the responsibility of the project officer to prepare the
RFC so that it conplies with the requirenments of this subpart and
any OPDIV, agency, or regional office guidance issued in
accordance with this subpart. Prior to the submssion of the RFC
to the contracting activity, the head of the program office
sponsoring the project shall review the RFC to ensure that all
required information is provided in the prescribed format and a
technical review of the statement of work has been mde. The
level and extent of the technical review is to be commensurate
with the estimated cost, inportance, and conmplexity of the
proposed acquisition, and nust be thorough enough to ensure that
vague and anbiguous |anguage is elimnated, the statenent of work
I's structured by phases or tasks, if appropriate, and nethods are
avai l able for assessing the contractor's technical, cost, and
delivery performances.

315.7004 Transmttal.

The RFc will Dbe conveyed to the contracting activity by use of
a covering menorandum or other form of transmttal. he .
transmttal docunent nust be signed by the head of the sponsoring
program office and include both a statenent attesting to the
concl usiveness of the review discussed in the preceding section
and a list identifying all attachments to the RFC. A standard
format for the transmttal document may be prescribed by the
OPDI'V, agency, or regional office contracting activity.

315.7005 Format and content.

The Departnment doss not prescribe a standard format for the
RFC docunent, but recomends the use of a format simlar to what
Is provided in this section. The subject areas addressed in
paragraphs (a) and (b) nust be included in every RFC docunent,
whereas the areas addressed in &aragraph (c) need only be
included if applicable. An OPDIV, agency, or regional office
contracting activity may prescribe a standard format for the RFC
document and may include additional subject areas that are per-
tinent to that activity's needs. Some of the information to be
furnished in the RFc docunent may be repetitive of that found in
the acquisition planning docunent. If this information has not
changed since the developnent of the acquisition planning docu-
ment, the RFC document may either restate the information as it
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aﬁpears in the acquisition planning docunent or cross reference
the applicable portion where the infornation appears.

(a) The RFC docunent nust contain the follow ng:

(1) Purpose of contract. A brief, general description
of requirements, including the citation of the legislation
whi ch authorizes the program or project, is to be provided,
along with a statement as to the intended purpose/use of
the proposed contract.

(2) Background and need. The background history and
necessity for the proposed contract are to be described.
This section is to include prior, present, and planned efforts
by the program office in the same or related areas, and a
description of efforts by other departnental activities and
Federal agencies in the sane or related program areas, if
known. In addition, specific project information such as the
relevance or contribution to overall program objectives, reasons
for the need, priority, and project overlap are to beprovided.

3 Period of performance. The nunber of nonths (or other
time period) required for total performance, and, if applic-
able, for each phase of work indicated in the statement of
work, is to be specified. The %rogram office must indicate
the proposed starting date and the required date of
delivery for each deliverable.

(4) Estimated cost and fund citation. The project
officer's estinate of the total cost of the proposed con=-
tract, and, if applicable, the estimate for each phase
indicated in the statenent of work,i1S to be provided. The
project officer must provide a cost breakdown of all contrib-
uting cost factors, to include an estimate of the technical
staff hours, direct naterials, subcontracting, travel, etc.
The project officer may consult wth contracting and cost
advisory personnel in developing this information. This section
must include the certification of funds availability for the
particular proposed acquisition, along with the appropriation
and accounting information citations. Wen funds are not
currently avail able butare anticipated, a statenent indicating
that the financial plan includes provision for the funds
for the proposed acquisition but the funds are not yet available
for obligation shall be included in lieu of the certification
of funds availability. (Contracts cannot be awarded unless
‘unds are available, but see FAR 32.703-2.)
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(5) Reference material. A list, by title and description,
of study reports, plans, draw ngs, and other data to be nade
availabl'e to prospective offerors for use in preparation of
proposals and/or the contractor for use in performance of the
contract is to be provided. The project officer nust indicate
vvhe_tlhe[)I this material is currently available or when it wll be
avai | abl e.

6) Technical evaulation criteria and instructions. The
project officer is to include the technical evaluation criteria,
which have been devel oped based on the requirenments of the
specific project, and any instructions and information which
Wil assist in the preEaration of prosp,ective offerors'
technical proposals. or exanﬁle, critical areas discussed
in the statenent of work and the relative brder of inportance
and wei ghts assigned to each of these areas for technical
eval uation purposes nust be identified. These areas may include
under st andi n? of the problem technical approach, experience,
personnel , acilities, etc.

(7) Sources for solicitation. The project officer is to

develop and include a list of known potential sources by name
and mailing address. The project officer is encouraged to use

trade and professional journals and publications to identify

new prospective sources to supplement the list of known sources.
Efforts to identify set-aside possibilities, i.e., small, dis-
advantaged, and labor surplus areas, and wonen-owned businesses,
must be expl ai ned.

(8) Special approvals, clearances, and requirenents. All
special approvals, clearances, and requirenents pertinent to
t he proposed acquisition are to belisted in this section.
Copi es of the actual docunents are to be attached tothe RFC
|f the approval, clearance, or requirenment has beenrequested
and is being processed, a footnote to this effect, includin
all pertinent details, nust be included in this section.
list of Governnent-wide and Department inposed approvals,
clearances, and requirenents is set forth in 307.105-2.  Conpre-
hensi ve checklists of these and any OPDIV, agency, regional
office, etc. special approvals, clearances, and requirenents
shal| be provided for reference purposes to program offices by
the servicing contracting activity.

(9) Identification and disposition of data. The project
officer nust 1dentify the data expected to be generated by
the acquisition and specify the data to be delivered to the
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Department (see 315.7005(b)(2)) and that to be retained by the
contractor. The project officer must also include information relative
to the use, maintenance, disclosure, and disposition of data. The
project officer must include a statement as to whether or not another
acquisition, based upon the data generated by the proposed acquisition,
IS anticipated. The project officer must also include a statement
indicating whether the proposed acquisition is or is not subject to the
Privacy Act (see FAR Subpart 24.1 and Subpart 324.1).

(10) Project officer and alternate. The project officer®s name,
title, organization, mailing address, and telephone number are to be

provided in this section, along with the same data for the project
officer's alternate. In addition, a statement that the project officer

has completed the Department®s project officer training course iIs to be
provided (see 307.170).

(b) The following must be submitted with every RFC but are to be
prepared as separate attachments so they may be readily adapted into the
request for proposal format:

(1) Statement of work or specification. The statement of work
describes the requirements to be performed and may describe the methods
to be used (see 307.105-3 and FAR 35.005 for a detailed explanation). A
specification i1s used in lieu of a statement of work when a clear and
accurate description of the technical requirements for a product,
material, or service can be provided along with the procedure to
determine that the requirements have been met. It is essential that a
complete and comprehensive statement of work or specification be
provided by the project officer.

(2) Schedule of deliverables or reporting requirements. The project
officer must specifically describe what is to be delivered and when it
is to be delivered to ensure proper contract monitoring. Usually, b
technical and financial progress reports and the final report are -
prescribed in this section. These reports should be tailored to the
instant acquisition and should avoid unnecessary and burdensome
reporting requirements.

(c) The following may not be applicable to all RFC's but must be
included as attachments whenever any do apply:

(1) Government property. The project officer must identify, as
referenced in the statement of work, the types, individual items, and
quantities of Government property to be furnished to or allowed to be
acquired by, the resultant contractor, if known. The project officer
must specify when the Govermment property is to be made available to the
resultant contractor.
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(2) Special termsand condftfons. The project officer may suggest
inclusion of any special terms and conditions applicable to the proposed
acquisition not already covered in the statement of work or the

applicable contract general provisions.

(3) Justification for other than full and open competition. If the
proposed acquisition IS 10 D€ awal0ed using other than full and open
competition, a justification, prepared in accordance with FAR Subpart
6.3 and Subpart 306.3, must be submitted as an attachment to the RFC.

(4) Privacy Act "system notice. " When the project officer has
determine at the requirements of the Privacy Act are applicable to
the proposed acquisition, a copy of the "system notice"™ must be attached
to the RFC (see 324.103(d)).

315.7006 Review.

Upon receipt of the RFC, the contracting activity shall review the
contents to ensure that all pertinent information has been provided by
the program office. If pertinent information is missing or if there are
discrepancies in previously agreed upon information, such as significant
alterations in the statement of work, the contracting activity shall
obtain or clarify the information so that the acquisition schedule 1s
met. If the program office delays furnishing the information or
clarification, the acquisition schedule may have to be changed. When
thfs circumstance arises, the contracting activity should notify the
head of the sponsoring program office of the problem, fn writing, of the
possible slippage in the acquisition schedule, and the need for an
expeditious remedy. If the head of the sponsoring program office is not
responsive to the request for expediency, the matter should be referred
to higher management authorities for resolution.




HHS Part 315 = Contracting by Negotiation Page 1
Acqui sition Mnual
HHS Transmttal 84.01 (4/1/84)

Subpart 315.71

Nonconpetitive  Acquisitions

315. 7100 Scope of subpart.

This subpart sets forth policies and procedures applicable
to all nonconpetitive acquisitions. It describes the criteria
. for use in determning whether an acquisition my be made non-

conpetitively, describes the justification docunents required,
and prescribes review and approval requirenents.

315. 7101 Poli cy.

(a) Al negotiated acquisitions are to be conducted conpet-
itively, as required by FAR 15.105, unless there are conpelling
and convincing reasons and/or circunstances which justify a
nonconpetitive acquisition. Wien a proposed acquisition appears
to be nonconpetitive, that is, only one source has been identi-
fied, the contracting activity is responsible for ensuring that
conpetition is definitely not feasible, and that positive
actions are taken to avoid the need for subsequent or continuing
aoncompetitive acquisitions. These actions should include an
analysis of the reasons and/or circunmstances leading to the
determ nation of why the nonconpetitive acquisition has resulted,
and what steps can be initiated to preclude nonconpetitive
acquisitions in the future.

(b) A nonconpetitive acquisition may also result fromthe
subm ssion of an unsolicited proposal. In this circunstance,
the responsible program office may reconmend that a nonconpet-
itive acquisition be made to the submtting organization or
individual to perform work or services. This recomendati on
must be in witing and prepared in the "Justification for
Acceptance of Unsolicited Proposal” format, as required by
315.507(d), setting forth the information stated in FAR
15.506-2 and 15.507(D). The "Justification for Acceptance
of Unsolicited Proposal" is used in place of the "Justifica-
tion for Nonconpetitive Acquisition.” Negotiations wth a
source that has submtted an acceptable unsolicited proposal
shall not be initiated until approval is obtained in accord-
ance with this subpart.

315. 7102 Excepti ons.

The provisions of this subpart apply to all negotiated
sequisitions except:

———
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(a) Acquisitions of $500 or less (see FAR13.106(a)(1));

(b) Acquisitions of professional services: e.g., for
physician, veterinarian, dentist, or legal services negotiated
under the authority of 41 US. C 252%c)(4), or where the
foregoing kinds of services are for $10,000 or less and are
negotiated under 41 U S C 252(c)(3):

(c) Acguisition of architect-engineer services (see FAR
Subpart 36.6);

(d) Acquisitions of utility services where the services
are available from only one source; and

(e} Acquisitions from or through other Federal Governnent
agencies; e.g., interagency agreenents, and contracts wth
the Small Business Admnistration pursuant to section 8(a)
of the Small Business Act.

315.7103 Criteria.

The criteria provided beloware to beused in determ ning
whether a proposed nonconpetitive acquisition is justifiable.
The critical question to beanswered in each justification
is why the opportunity to meetan acquisition requirement
cannot be mmde available to more than one source. It is
critical to the justification of a nonconpetitive acquisition
that reasonable, informed opinions, which are supported by
avai |l abl e facts, be provided. Each of the criteria is illus-
trative of possible reasons. The nore facts that are offered
and the nore know edgeabl e the opinions aboutthe marketplace
are, the greater is the support to conclude that a nonconpet-
itive acquisition is justified. |f the contracting officer
or the approving official concludes that the support offered
to justify a nonconpetitive acquisition is not convincing,
or where there is some unresolved doubt, a sources sought
synopsis should be issued to test the marketplace. (The term
"sources sought synopsis,” as used in this subpart, neans the
type of synopsis specified in 305.205(a). \Wen the requirenment
is for other than research and devel opment, the notice in
305.205(a) should be appropriately nodified to describe the
specific type of service or itemto beacquired. The sources
sought synopsis does not pernit potential sources to request
solicitations and, therefore, is nerely an opportunity for the
marketplace to indicate its interest in submtting bids, offers,
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or quotations for a future acquisition.) |f there is only one
source identified as a result of the sources sought synopsis,
this data may be used to support a justification for nonconpet-
itive acquisition.

As each justification for nonconpetitive acquisition is
reviewed against the followng criteria, the reviewer should
ask: why the acquisition cannot be conpeted, are there suffi-
cient grounds for excluding all other actual or potential
offerors, what action can be taken to obtain conpetition in
the instant acquisition, and what action is needed to avoid
the need for a subsequent or a continuing nonconpetitive
acqui sition?

- Each applicable criterion cited belowshoul d be addressed
in the justification, and specific rationale supporting each
criterion must beprovided.

(a) There is only one source in existence which can
perform the contract requirenents. The existence of one
source for the purposes of this regulation should be a mtter
of fact, and not a natter dependent upon the relative and
limted know edge of sources known bythe project and contrac-
ting officers. This criterion may not be used to justify a
nonconpetitive acquisition prior to testing the marketplace
by i Ssui ng a sources sought synopsis. If no new sources
submt responses to the sources sought synopsis, this data
my be used to support a justification for nonconpetitive
acqui sition.

(b) One source controls copyrights, patent rights, trade
secrets, technical data, secret processes, or other proprie-
tary data which are essential to the performance of the
contract requirenents; the source refuses to |icense or
otherw se nake the foregoing data available to other sources:
and the requirenment cannot be revised to allow other sources
to conpete who do not have access to the foregoing data.
Factual i nformati on should be provided to support the use
of this criterion, such as the citation of copyrights,
exactly what is covered bythe copyright or other data
which I's necessary to the contract performance, and why the
requi rement cannot be revised to permt conpetition. The
mere existence of the rights does not in and of itself
justify a nonconpetitive acquisition. It must be shown
“hat the Governnment cannot meetits requirenent(s) wthout
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the use of the proprietary data. Any doubts should be resolved
by summnszg the requirement and issuing a sources sought
synopsi s. |f no new sources subnit responses to the sources
sought synopsis, this data my be used to support a justifica-
tion for  nonconpetitive acquisition. (Note: Wen this criter-
ion is to be used, the contracting officer is required to
obtain legal advice from OGCHAL.)

(c¢) One source or individual has a truly unique idea,
approach, or equipment which has no like or equal, and this
represents the only known item which can neet the Government's
needs. (Unsolicited proposal s areexcluded from the provis-
ions of this para%rah and shall be processed in accordance
with FAR Subpart 15.5 and Subpart 315.5). Except in very rare
cases, the fact that a proposer submts a proposal containing
a unique idea or approach does not, in itself, justify a noncom
petitive acquistion. Mere clainms of uniqueness must not be
cited in justifications to deviate from the conpetitive process.
There may be other potential sources with equally suitable
approaches or ideas which could acconplish the sane end results.
Except in cases which are convi nci\r)\ﬂly supported by a panel
opi nion or a consensus ofexperts who are very famliar with
the sources available in the marketplace, the opinion of unique-
ness should be tested. The claim that the unique itemis the
only one which can nmeet the CGovernnent's needs should be based
onthe objective requirements of the Governnent, not the per-
sonal preferences ofthe originator. \Wen a test of the claim
of uniqueness is appropriate, the project officer should draft
a description of the program requirement that does not conpro-
mse the unique idea or proprietary data of the proposer,
and the contracting activity shall issue a sources sought
syno?]ms. If no new sources submit responses to the sources
sought synopsis, this data may be used to support a justifica-
tion for  nonconpetitive acquisition.

(d4) A specific item of equipnment nust be obtained as part
of an activity's program responsibility to test and evaluate
certain kinds and types of products. This criterion is
limted to testing and evaluation purposes only and nmay not
be used for initial outfitting or repetitive acquisitions.
Project officers should support the use of this criterion
with citations from their ‘agency's legislation and the
technical rationale for the i1tem or equipnent required.
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(e) Only one source has conplex or specialized physical
facilities and/or equipnent which, by reason of exclusive
use, access or ownership, or by reason of clear superiority
to facilities and equipnment available to other sources, is
capabl e of adequately neeting the technical requirenents of
the proposed acquisition. 't nmust be shown that the success
of the proposed acquisition is critically dependent upon the
use of the facilities and equipnment of this one source.
Specific details should be provided as to why the facilities
and/or equipnent are nmandatory for the contract perfornmance,
and why the facilities and/or equipment of others cannot
meet the contract requirenents. his criterion should not
be used to justify a nonconpetitive acquisition wthout
first defining what equipment and/or facilities are needed,
and by issuing a sourcessought synopsis asking for sources
with conparable equipment and/or facilities. If no new
sources submt responses to the sources sought synopsis,
this data nmay be used to support a justification for noncom
petitive acquisition.

{f) Governnent-owned facilities which are essential to
the performance of the contract are available to only one
sour ce. Efforts should be nmade to determine from the
cogni zant CGovernnment agency whether the Governnent-owned
facilities can be nade available to nmore than one source.
If this is not possible, then a nonconpetitive acquisition
may be justified.

(g) Full and free conpetition is precluded because of
geographic, socio-economc, or epidenmologic considerations
necessarily associated wth the acquisition. This criterion
Is intended to recognize certain limts to achieving full
and free conpetition which sonetimes follow from certain
program |egislation and special program requirenents. Thi s
criterion may not be used in the absence of these established
limts, and may be used only when it can be shown that there
is only one source which can perform the particular acquisi-
tion.

{(h) The required services nust be acquired froma certain
State, interstate, or local government unit, or from a non-
profit organization conprised of officers or representatives
of these governmental wunits, and the organization or wunit
is unique in its ability to meet the contract requirenents.

wis criterion is intended to recognize that, when dealing
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with governmental entities or their representatives, there are
certain cases when only one entity is available to perform
and/or has a unique ability to acconplish, the work. This
criterion should not be used to obtain supplies or services
which are or can be provided from the commercial marketplace.
Wiere there is nmore than one unit or organization which can
meet the contract requirenents, anonconpetitive acquisition
cannot be justified, unless a Federal or State statute dictates
the source. The fact that the governmental units or other
nonprofit organizations may offer a lower price or agree to
cost share is not adequate reason to justify a nonconpetitive
acqui sition.

(i) Time is of the essence and only one known source can
meet the Government's needs within the required time frane,
and/or time Wi || not permt the testing of a product offered
by a source, other than asole source, to meetthe delivery
schedul e. However, the recognized extreme of public exigency
in FAR 15.202 is not to betaken lightly. Public exigency,
or other reasons causing situations where tine is of the
essence, may not beused to justi fY' a nonconpetitive acquisi-
tion without first showmng that alimted conpetition using
abbreviated procedures is inpossible. If alimted conpetition
Is inpossible, it must be shown that the recommended contractor
possesses the unique capability to perform the required work
on time to the exclusion of all other firms.  The considerable
latitude of the contracting officer to determne the nethod
best suited to satisfy the urgent need is limted bythe need
to try and achieve a limted conpetition, if atall possible,
and, If not, to determne that the proposed contractor is
uniquely able to neet the Goverment's requirements in time.

(i) There is existing equipment which, for reasons of com
patibility and interchangeability, requires anitemwhich is
manuf actured only by one source. This criterion is for use in
acquisitions where a particular brand name itemis required,
and an 'or equal" wll not meet the Government's requirenments.
This criterion may not be used when there are other manufac-
turers available which may be able to produce acceptable itens
even though their products mght require some adjustnents and
nodi fications. These other nmanufacturers nust be given the
opportunity to conpete.

~ (x)The segnents of the project are so intertwined that it
I's inpossible to successfully acconplish the project objectives
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if all segnents are not acquired from the same contractor (see
315.7108). This criterion 1s intended for use under research
and devel opnent acquisition and the acquisition of studies.

It is only to be used when there is a necessity to acquire the
total package in order to successfully conplete the project.
This criterion cannot be used when segments of the project can
be conpleted separately by different contractors. The possi -
bility that additional work may be done nore conveniently or
even at less expense by the original contractor is not suffi-
cient reason to justify a nonconpetitive acquisition,

315. 7104 Procedures.

(a) The program office should discuss prospective nonconpeti-
tive acquisition requests wth their supporting contracting \
activity as early as possible during the acquisition planning
stage (see FAR Subpart 7.1 and Subpart 307.11, preferably
before submtting the requisition or request for contract.
The di scussi ons mayresol ve uncertainties, provide program
~ffices wth nanes of other sources, allow proper scheduling
© the acquisition, and avoid delays which mght otherw se
occur should it Dbe determned that a nonconpetitive acquisition
Is not justified.

(b) When aprogram office desires to obtain certain goods
or services by contract wthout conpetition, it shall, at the
time of forwarding the request for contract, furnish the con-
tracting activity a "Justification for Nonconpetitive Acquisi-
tion" prepared in accordance with this subpart. All justifica-
tions shall be submtted initially to the contracting officer.

(c) The contracting officer who receives a justification
for processing shall ascertain whether the document is conplete,
shall request advice from pricing, audit, legal, and other
staff offices as appropriate, and shall forward the justifica-
tion, including his or her concurrence or nonconcurrence, to
the appropriate approving official. \Wen the contracting
officer does not concur with the justification, a witten
expl anation setting forth the reasons must be provi ded the

approving official.

If the nonconpetitive acquisition is disapproved by the
approving official, the contracting officer shall promptly
notify the concerned program office.
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(d) All required approvals shall be obtained prior to issuing
a solicitation to, or conmencenent of contract negotiations
with, the proposed contractor. Prelimnary arrangenments or
aﬁreements wth the proposed contractor made by soneone ot her
than the contracting officer will have no effect or influence
on the rationale to support a nonconpetitive acquisition.

(e) It is the responsibility of the approving official to
determ ne whether a contract may properly be awardtd w thout
conpetition.  The program office ana project officer
are responsible for furnishing the contracting officer and
approving official wth pertinent factual information and
opinions necessary to nmke such determinations. Oher staff
offices shall advise the contracting officer and approving

official as requested.

315. 7105 Format for the Justification for Nonconpetitive
Acqui sition.

(a) The format for the justification for nonconpetitive
acquisition in excess of $10,000 wll| be a separate, self-
contained docunment. Justifications for nonconpetitive acquisi-
tions of $10,000 or less may be in the form of a paragraph or
paragraphs contained in the requisition or request for contract.

(b) Justifications for nonconpetitive acquisition, whether
over or under $10,000, shall fully express what is to be ac-
quired and the reasons why the requirenent should not be
conpeted.  Justif ications nmust offer reasons which go beyond
i nconvenience and nust explain why it is inpossible to obtain

conpetition. The justification wll be documented only wth
information that is based on facts rather than untested and
unsubstantiated conclusions or opinions. Docunmentation in

the justification should be sufficient to permt an individual
with technical conpetence in the area to follow the rationale.

(c) Justifications for nonconpetitive acquisitionsin
excess of $10,000 will be presented in two parts.

(1) Part | will contain background information about the
program and a description of the acquisition. The follow ng
I nformation should be included:

(i) Date.
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ii) Agency, program office, and project officer (nane,
address, and tel ephone nunber).

~(iii) Project identification (Program |legislation including
citations or other internal program identification data such
as title, contract nunber, etc.)

(iv) Descriptive title of the project. (Attach a full
description of the contract requirenent. This may be a
specification, purchase description, or statement of work. |f
the acquisition, as contenplated at the outset, is a "whole
project buy" (see 315.7108) and is expected to exceed $100, 000,
an acquisition plan, as required by Subpart 307.1, shall be
prepared by the project officer and attached to the justifica-
tron. The description of the whole project buy must include
what is being acquired, the estimated cost of ‘the whole and
conponent parts, ~phases, options, continuations, etc.,  and
the periods of time involved. The description is critical to
the approving official's understanding of what he/she is being
‘sked t0 approve, and for subsequent use by the contracting or
roject of 1 ces.)

(v) Explain whether the acquisition is an entity in itself,
whether it is one in a series, or part of a related group of
acqui si tions.

(vi) Proposed contractor (nane and address).

(2) Part Il wll include the facts and reasons to justify a
nonconpetitive acquisition.

(i) Part Il wll begin with the follow ng statenent:

| recomend that this acquisition be non-
conpetitively negotiated wth

In the anount

(Name Oof proposed contract or? .
of for the tollowng reasons:
(Amount)
(ii) Inmediately following the preceding statement, each of

the applicable criteria listed in 315.7103 nust be addressed,
and specific support for each criterion's use must be included.



HHS Part 315 - Contracting by Negotiation Page 10
Acqui sition Mnual
HHS Transmittal 84.01 (4/1/84)

Nonconpetitive  Acquisitions

(iii) At the end of Part Il, signatory lines should be
provided as follows:

Recomrended Dat e
Project Officer

Concur Dat e
Project Oficer's
| mredi ate  Supervi sor

Concur Dat e
Contracting Officer

Appr oved Dat e
Approvi ng Oficral

315. 7106 Revi ew and approval .

Justifications for nonconpetitive acquisitions shall be
processed for review and approval as follows:

(a) For small purchases over $500, but not over $10, 000,
the justification, which mustaddress the applicable criteria
in 315.7103, nmay be in the form of a paragraph or paragraphs
contained in the requisition or request for contract. The
contracting officer is authorized to review and approve (or
di sapprove) the justification.

(b) For acquisitions over $10,000, but notover $99, 999,
the justification shall be submtted to the contracting officer
for review The contracting officer wll either concur or
nonconcur, and forward the justification to the principal
official responsible for acquisition for approval. (When the
contracting officer and principal official responsible for
acquisition tire the sane individual, the approval wll benade
by the Nonconpetitive Review Board or by the principal OPDIV
orregional official responsible for adm nistration (see (¢},
below) ). The principal official responsible for acquisition
may redelegate justification approval for acquisitions between
$10,000 and $25,000 to the chief of the contracting office,
provided that individual is at |east one |evel above the con-
tracting officer who will sign the contract.

(c) Al justifications for nonconpetitive acquisitions
$100,000 or over shall be submtted through the contracting
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officer to the Nonconpetitive Review Board (see 315.7107)

for approval, unless the OPDIV head or regional director has
determned that the activity will not use a Nonconpetitive
Revi ew Board. |f the Board is not used, the justifications
for $100,000 and over shall be submitted through the contract-
intg_ officer for approval by the principal OPDIV or regional
official responsible for admnistration.

~(d) Each OPDIV or regional office may prescribe Board re-
views for nonconpetitive acquisitions under $100,000 if re-
duced levels of review would benmore consistent with the dollar
ranges of contracts awarded.

315. 7107 Nonconpetitive Review Board.

(a) The Nonconpetitive Review Board, referred to as the
"Board", is responsible for conparing the reasons given in
justifications for nonconpetitive acquisitions against the
criteria cited in 315.7103 and for making judgments as to the
applicability of the policy requirements for conpetition to
specific acquisitions. If it Is determned by the OPDIV head
or regional director to use a Board, the Board shall be
established and maintained in conpliance with this section.

~(b)Boards shall beestablished by the opbiv head or re-
gional director and be directly responsible to that individual.
The OPDIV heads are responsible for establishing Boards as
needed in their oPDIVs and respective elements.” The Assistant
Secretary for Managenment and Budget is responsible for estab-
|ishing a Board in the Ofice of the Secretary. The regional
directors are responsible for establishing Boards in their
regional offices. The nunber and geographical |ocation of
Boards wil| bedecided bythe gppiv heads based upon the

vol ume of nonconpetitive acquisitions to bereviewed and the
need for tinely decisions, provided that the conposition of

t he Boards meetthe requirenents of the follow ng paragraph.

{(c) The OPDIV head or regional director, as a ?ropri ate,
shal | appoint the Board nenbers. The Board sha be est ab-
| i shed and del egated the authority bythe aPpoi nting official
to represent and make decisions on be%alf of the appointing
official with respect to approving or disapproving certain
justifications for nonconpetitive acquisitions. The Board
shal |l beconprised of five menbers, or their alternates, as
pecified bel ow
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(1) Chairperson. There wll be a permanent chairperson on
the Board who shall be the principal official responsible for
adm ni stration. The chairperson should represent the appointing
official and be able to review actions submtted to the Board
from an activity-wide point of view  The chairperson wll
designate which of the alternate menbers wll attend individual
Board neetings and will assure that the proceedings of each
meeting are recorded.

(2) Acquisition official. There will be a key acquisition
official “appointed to the Board. This official wll be the
principal official responsible for acquisition. \Were the
activity has nore than one contracting office, the principal
officials responsible for acquisition of the respective con-
tracting offices will be designated alternate menbers. In
this case, a principal official responsible for acquisition
will serve on the Board to review proposed nonconpetitive
acquisitions expected to be assigned to his/her office for
acqui sition action. \enever the principal official responsible
for acquisition and the contracting officer are the same in-
dividual, the official one admnistrative |evel above the
principal official responsible for acquisition shall represent
the contracting office in the Board actions.

(3) Program officials. Two representatives will be se-
| ected Trom officials at the activity level which have
responsibility for program policy or-operations, program
planning and evaluation, scientific affairs, research, etc.,
and/or from the program divisions of the activity that sponsor
contract projects. The nenbers should be selected on the
basis of their know edge of a program as a whole, but should
not ordinarily be involved in the initiation and managenent
of particular or single projects.

(4) contracting officer. The contracting officer respons-
Ible for the acquisition to which the justification for non-
coggetitive acquisition relates shall serve as a nonvoting
menber . VWhen Board neetings consider justifications for
acquisition involving nore than one contracting officer, each
contracting officer may attend and offer opinions on the justi-
fication pertinent to hinlher.

As a further note, the project officer, that individual in
the program office who originated the justification and who
will be responsible for the project nanagenent of the contract
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project, cannot be a

nmenber or alternate on the Board. However ,

t he CProject officer may be invited by the chairperson to the

Board neeting during

which the justification wll be discussed.

The project officer should be prepared to answer questions

raised by the Board.
(d) Meetings of th
(1) If the estinmat

e Board shall beconducted a foll ows:

ed amount of the acquisition is m)rl? trr]]an
the

$500, 000, a formal nmeeting of the Board is required.
estimated anount of the acquisition is $500,000 or less, a
formal neeting of the Board need not be held if the chairperson,

acquisition official,
nonconpetitive acquis
three persons is of

and contracting of ficer concur that a
ition is justified. I f any one of t hese

the opinion that a nonconpetitive acquisi-

tion is not justified, aformal neeting nust be held. For nal

meetings will includ
convened bythe chair
the Board unless the
two program offici al

e all appropriate membersand Wl | be

per son. No action shall beconsidered by
chairperson, acquisition official, and

S are present. cisions of the Board

#ill be by mpjority rule. In case of a tie vote, the action

wll beresolved in

favor of seeking conpetition.

(2) The chairperson nmay seek i ndependent counsel from any

source i nsi de or outsi
addi tional advice is
deci si on.

(3) The Board shall
cations reviewed and
cation is approved,
a justificationis d

de of the activity if he/she feels that
necessary for the Board to reach a sound

maintain a witten record of the justifi-
the decision nade on each. If a justifi-
only Board approval need beindicated. If
| sapproved, the reasons should bestated

in witing and forwarded to the originator of the justification.

The witten decision
contract file.

315. 7108 Wol e proj

(a) "Wole projec

of the Board should be made a part of the

ect buys.

t buy” IS a term used to describe an

acquisition concept whereby a project consists of distinctly

identifiable segnents

or phases which are so interdependent

that they nust beviewed as a total package and nust be ac-

quired from a single
meet t he overal | proj
“e used when it is n

contractor to ensure consistency and to
ect objectives. This concept is only to
ecessary to acquire the whole project or
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total package from a single contractor in order to conplete
the project successfully; that is, the identifiable segments
or phases cannot be separated and acquired individually from
other than the single contractor wthout jeopardizing the
successful conpletion of the project.

The whol e project buyconcept serves as an excell ent manage-

ment tool, in that it provides the Board or approving official
wth detailed and interrelated aspects of the proposed acquisi-
tion action of a conplex project. It also serves to notivate

program and contracting personnel to focus their attention on
t he various aspects of the project and to plan and prepare an
indepth anal ysis enconpassing the total project and its com-
ponent parts. This should result in the devel opnent of an
acquisition plan which identifies all pertinent information
concerning the segments or phases of a project, while providing
a conprehensive overview of the total project.

(b) Any whol e project buywhich exceeds $100,000 in the
aggregate and which contenplates any nonconpetitive acquisi-
tron actions of any dollar value at anytme during the project
l'ife shall besubmtted to the Board or approving official for

approval . This requirenent applies even if the first of a
series of related acquisitions ina whol e project buyisless
than $100, 000. It applies to projects with several related

acquisition actions where the first part of the project is
either conpetitively or nonconpetitively awarded, and there
are to besubsesquent nonconpetitive acquisitions with the
original contractor. This requirement applies to all acquisi-
tions regardless of whether the nonconpetitive acquisition is
called a renewal, followon, continuation, extension, etc.,

is to beeffected byneans of a contract nodification, or Is a
new start.

(c) Justifications of whole pro#'ect buys submtted to the
Board or approving offical shall fully describe what the
conplete requirement is, how the requirenment wll be divided
into acquisition actions, the total estimated cost of the
whol e project and each individual acquisition action, the
total period of timefor the whole project and each acquisi-
tion action, and whether all or what I_parts of the whole project
wi Il beacquired nonconpetitively. For projects where an end
point cannot be forecast with certainty, as in the case of
basic research, the whole project buy wll be the circunscribed
amount of time which the program office presently intends to
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continue the effort.

(d) If the Board or approving official clearly approves the
nonconpetitive acquisition action(s) at the outset of a whole
project buy, and the whole project buy results in an original
contract followed by either a nonconpetitive new contract, or
nonconpetitive nodification to the original contract for work,
dollars, and time approved by the Board or approving official,
t hese subsequent nonconpetitive acquisition actions wll not
have to be resubmtted for approval. However, whole project
buys may not be approved in excess of three (31 years, and
approval is limted to that explicitly contained in the justifi-
cation. If a part of the whole project buy is not included in
the justification or there are changes in the project which
woul d anend the whole project buy as approved, the excluded
part and/or changes W ll require a separate review and approval.

If there are questions as to what was approved, the questionable

material shall be submtted to the Board or approving official
for clarification.

(e) Once a whol e project buy has been approved at an appro-
priate level, any RFP issued for the acquisition shall contain
a notification to all potential offerors that the RFP is for
the first phase of a whole project buy, the balance of which
is projected to be awarded nonconpetitively to the successful

offeror. |t shall al so contain as conplete a description as
possible of the project so that potential offerors may gain an
understanding of the full scope of the project. Finally, the

notification shall also state that the Governnent reserves the
right to conduct conpetitive acquisitions for the subsequent
phases if this beconmes possible.
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Subpart 316.3-~ Cost-Reinbursenent Contracts

Section

316. 301 CGener al .

316. 301- 3 Limtations.

316. 303 Cost-sharing contracts.

316. 306 Cost-plus-fixed-fee contracts.

316. 307 Contract cl auses.
Subpart 316.4~ Incentive Contracts

316. 403 Fi xed-price incentive contracts.
Subpart 316.6- Tinme-and-Mterials, Labor-Hour,

and Letter Contracts

316. 601 Time-and-materials contracts.

316. 603 Letter contracts.

316.603=-2 Appl i cation.

316.603-3 Limitations.

316. 603-70 Information to be furnished when requesting

authority to issue a letter contract.

316. 603- 71 Approval for nodifications to letter contracts.
Subpart 316.7- Agreenents

316. 702 Basi c agreenents.

316.770 Unaut horized types of agreenents.

316.770-1 Letters of intent.

316. 770- 2 Menoranduns of under st andi ng.
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Subpart 316.3
Cost - Rei mbursenent  Contracts

316. 301 Ceneral .
316.301-3 Limtations.

(a) and (b) Reserved.

(c) The following format shall be used and executed by the
contracting officer as the determnation and findings authorizing
the use of a cost-reinbursement contract and establishing the

f ee:
DEPARTVMENT OF HEALTH AND HUMAN SERVI CES
DETERM NATI ON AND FI NDI NGS

Authoritv to Use Cost-Rei nbursenent Contract

| hereby find that:

(1) The (agency titIe? proposes to contract with (nane of
proposed contractor) for (describe work, service, or product)

(identify program or project). The estimated cost is ($ )
(if contract is CPFF type, insert, "plus a fixed fee of

(s ). which 1s ___ percent of the estimated cost exclusive
of fee").

(2) (Set forth facts and circunmstances that show why it is
impracticable to secure property or services of the kind or
quantity required wthout the use of the proposed type of
contract, or why the proposed nethod of contracting is likely
to be less costly than other nethods.)

| hereby determne that:

On the basis of the above findings, and in accordance wth
FAR 16.301-3, it is inpracticable to secure the property or
services of the kind or quality required wthout the use of
a (cost, cost-sharing, or cost-plus-fixed fee*) type of
contract, the (cost, cost-sharing, or cost-plus-fixed
fee*) method of contracting is likely to be less costly

*Use applicable word, words, or statenent.
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t han other nmethods.
Dat e

(Signature)

316.303 Cost-sharing contracts.

For detailed information concerning the use of cost-sharing
contracts, see 335.070.

316.306 Cost-plus-fixed-fee contracts.
(a) = (c) (1) Reserved.

(c)(2) The determination and findings (D&F) required by FAR
16.306(c) (2) has been conmbined with the D&F required byFA
16.301-3(e) authorizing the use of a cost-reinbursement contract,
and is shown in 316.3 1-3(0?1. The contracting officer is
responsi bl e for executing the D& and is authorized to nmake both
the determ nations required by the FAR.

316. 307 Contract cl auses.

_‘a |f the contract is with a hospital (profit or nonprofit),
nodify the "Alowable Cost and Payment" clause at FAR 52.216-7
by deleting from paragraPh (a) the words "subpart 31.2 of the
Federal Acquisition Regulation (FAR)" and substituting %45 CFR
Part 34 Appendix E."

(b) - (i) Reserved.

(7"|) The contracting officer shall insert the clause at 352.
216-72, Additional Cost Principles, in solicitations and resul~-
tant cost-reinbursement contracts wth nonprofit organizations,
as identified in OMB Grcular A-122.
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Subpart 316.4

Incentive Contracts

316.403 Fixed-price 1incentive contracts.
(@) and (b) Reserved.
(¢) The detenination and findings required by FAR 16.403(c) shall be

executed by the chief of the contracting office after it is prepared by
the contracting officer.
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Subpart 316.6

Time-and-Materials, Labor-Hour,
and Letter Contracts

316.601 Time-and-materials contracts.
(a) and (b) Reserved.

(¢) Limitations. - The format prescribed in 316.301-3(¢) shall be used
and executed by the contracting officer as the determination and
findings authorizing the use of either a time-and-materials contract or
a labor-hour contract, except that the final paragraph shall be changed
to read as follows:

1 hereby detennine that:

On the bads of the above findings, no other
type of contract will suitably serve for
the acquisition of the required WOrk or services.

316.603 Letter contracts.
316.603-2 Application.

It is the policy of the Department to refrain from issuing letter
contracts. Exceptions to this policy will be permitted only in those
cases where all matters of a substantive nature, such aS Statements of
work, delivery schedules, and general and special clauses, have been
resolved and agreed upon.

316.603-3 Limitations.

The principal official responsible for acquisition shall be the

| approving official who executes the prescribed written statement.
However, if the principal official responsible for acquisition is to
sign the letter contract as the contracting officer, the approving
official becomes the head of the contracting activity.

316.603-70 Infonnation to be furnished when requesting authority to
issue a 1 etter contract.

The following information should be included by the contracting
officer In any memorandum requesting approval to issue a letter
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contract:
(a) Name and address of proposed contractor.
(b) Location where contract is to be performed,
(¢) ¢ Contract number, including modification number, if possible.
(d) Brief description of work and services to be performed.
(e) Performance or delivery schedule.
(f) Amount of letter contract.
(g) Estimated total amount of definitized contract.

(h) Type of definitive contract to be executed (fixed price, cost-
reimbursement, etc.)

(1) Statement of the necessity and advantage to the Government of the
use of the proposed letter contract.

(J) statement of percentage of the estimated cost that the obligation
of funds represents. In rare instances where the obligation represents
50 percent or more of the proposed estimated cost of the acquisition, a
justification for that obligation must be included which would indicate
the basis and necessity for the obligation (e.g., the contractor
requires a large initial outlay of funds for major subcontract awards or
an extensive purchase of materials to meet an urgent delivery
requirement). In every case, documentation must assure that the amount
to be obligated is not iIn excess of an amount reasonably required to
perform the work.

(k) Period of effectiveness of the proposed letter contract. If more
than 180 days, complete justification must be given.

(1) Statement of any substantive matters that need to be resolved.
316.603-71 Approval for modifications to letter contracts.

All letter contract modifications (amendments) must be ap~
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proved by the principal official responsible for acquisition.
Requests for authority to issue letter contract nodifications
shall be processed in the same manner as requests for authority
to issue letter contracts and shall include the follow ng:

(a) Nane and address of the contractor.
(b) Description of work and services.

(c)Date original request was approved and indicate approv-
ing official.

(d) Letter contract nunber and date i ssued.

{(e) Conplete justification as to why the letter contract
cannot be definitized at this tine.

(£) Conplete justification as to why the | evel of funding
must be increased.

(g) Complete justification as to why the period of effective-
ness is increased beyond 180 days, if applicable.

(h) If the funding of the letter contract is to be increased
to more than 50 percent of the estimated cost of the acquisition,
the information required by 316.603-70(j) nust be included
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subpart 316.7

Agreenent s
316. 702 Basi ¢ agreenents.
(a) Reserved.
(b) Application.
(1) Reserved.

(2) Basic agreenents shall continue in effect until
termnation, supersession, or expiration of the term

(c) Reserved.

(d) Contracts incornoratina basic aareenents.

(1) Reserved.

2) Any provision of a contract which conflicts with the

terms of a basic agreenment nust be approved by the Director,
Division of Acquisition Policy, OAGM

(3) Reserved.

(4) Basic agreements may include negotiated overhead rates
for cost-reinbursenent tgpe contracts. ere negotiated overhead
rates are included, the bases to which the rates apply and the
period of applicability nust also be stated. Al pertinent
provisions such as final rates for past periods, provisional
rates for current or future periods, ceilings, and any specific
items to be treated as indirect costs shall also be included as
appropri ate.

(e) Content and formmf.. A basic agreement shall consist of
an execution page(s), contents page, special provisions, and
general provisions, The followng is illustrative of an
execution page:
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Basi ¢ Agreenent Page 1 of pages
Nunber :

BASI C AGREEMENT

BETWEEN THE UNI TED STATES OF AMERI CA, AS REPRESENTED BY
THE DEPARTMENT OF HEALTH AND HUMAN SERVI CES, and (Name
of Contractor), TH'S AGREEMENT, effective (lInsert Date)
by and between the UNITED STATES OF AMERI CA, herein-
after called the “Gcovernment,"™ as represented by the
DEPARTMENT OF HEALTH AND HUMAN SERVI CES, and (Name of
Contractor), a corporation organized and existing under
the laws of the (State/ Commonwealth) of

with its principal office in (Cty, State), hereinafter
called the "Contractor".

W TNESSETH THAT

VWHEREAS, the Government and the Contractor desire to
enter into a single basic agreement for use only in
connection with negotiated (insert type of contract and
categories of effort that the basic agreenent wl|
cover) entered into on or after the effective date of
this Agreenent, and prior to its termnation; and

WHEREAS, the parties understand that this Agreenent
shall not in any manner provide for or inply any
agreenent on the part of the CGovernnent to place future
orders or contracts wth the Contractor.

NOW THEREFORE, the Government and the Contractor agree
that the provisions and clauses of the Special
Provisions, as set forth herein, and the GCeneral
Clauses, as set forth and nodified herein, shall be
incorporated in and constitute the terms and conditions
applicable to all negotiated (insert type of contract
and categories of effort that the basic agreement wll
cover) entered into on or after the effective date of
this Agreenent, and prior to its termnation.
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N WTNESS WHEREOF, the parties hereto have executed

this Agreenent as of the day and year first above
witten.

UNI TED STATES OF AMERI CA

Nanme of Contractor

Signature of
Contracting O ficer

By
Signature of Authorized
Oficial
Typed Nane
Typed Nane Dat e

(f) Pr cedures. (1) Negotiation of basic agreements nay
be undertake: by OPDIV contracting activities on behalf of the
Depart nent. VWen an OPDIV contracting activity decides to
negotiate a basic agreement with an organization, prior
authorization nust be requested, in witing, from the D rector,
Division of Acquisition Policy (DAP). Wwen the Director, DAP
3iv_es witten authorization to the OPDIV contracting activity
esignated to conduct negotiations on behalf of the Departnent,
all other OPDIVs will be notified of this designation. |If
another OPDIV elects, it nmay attend the negotiation or furnish
special terms and conditions or provisions for inclusion in the
proposed basic agreement by advising the designated negotiating
activity in witing within ten (10) days from the date of the
aut hori zati on. After review and resolution of all requests for
inclusion of special terms and conditions or provisions, the
designated negotiating activity wll invite those OPDI Vs which
expressed an interest in attending the negotiations and nake the
necessary arrangenents for the negotiation of the basic
agreement .
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(2) Prior to the conclusion of negotiations, the designated
negotiating activity shall furnish the OPDIVs a draft copy of the
proposed basic agreement together wth:

_ (i) A resune of all salient features of the basic agreenent
which wll facilitate review

(i) Any of the negotiating OPDIV's guides or procedures
which are being considered for incorporation into the basic
agreenent by reference;

(ii1) A listing of nonstandard clauses wused, the genesis of
such clauses, and the reasons for such clauses in the basic
agreenent; and

(iv) The contractor's comments, including the basis for
requesting any deviation from the HHSAR, and the designated
negotiating activity's position with respect thereto.

(3) The OPDIVs shall have fifteen (15) days from the date
of the memorandum transmtting the information to submt coments
on the draft copy of the basic agreement. After receipt,
anal ysis, and resolution of the coments of the OPDIVs, the
desi gnat ed ne?ot|at|ng activity will proceed to conclude the
negotiation of the basic agreenent.

(4) After conclusion of the negotiation, but prior to
execution of the basic agreement, a copy of the basic agreenment,
together with the information specified in paragraph (f)(2)
above, the coments of the OPDI'Vs, the designated negotiating
activity's analysis of the opbprv comments, and the basis for the
action taken will be furnished to the Director, Division of
Acquisition Policy for review by DAP and the O fice of GCeneral
Counsel . Approval by the Director, DAP nust be given prior to
the execution of the basic agreement., After approval and
execution of the basic agreement, the designated negotiating
activity will distribute the executed docunent to the OPDIVs,

| OFfice of General Counsel, and the Director, DAP. The basic
agreement is mandatory for use by all activities of the
Department for all acquisitions falling within the scope of the
basic agreement.

316. 770 Unauthorized types of agreenents.
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316. 770- | Letters of intent.

A letter of intent is an informal unauthorized agreenent
between the Covernment and a prospective contractor which
indicates that products or services wll be produced after
conmpl etion offundi ng and/ or other contractual formalities.

Letters of intent are often solicited by prospective con-
tractors or nmay be originated by Covernment personnel.  Letters
of intent are not authorized by the FAR and are prohibited for

use by Departnent personnel.
316.770-2 Menorandunms of understandi ng.

A "menorandum of understanding" is anunauthorized agree-
ment, wusually drafted during the course of negotiations, to
modi fy mandatory FAR and HHSAR provi sions in such a manner
as to nmake them nore acceptable to a prospective contractor.
It may be used to bind the contracting officer in attenpting
to exercise rights given the Government under the contract,

r may contain other matters directly contrary to the |anguage
of the solicitation or prospective contractual docunent.

Use of such menoranduns of understanding is not authorized.
Any change in a solicitation or contract shall be made by
amendnment or nodificaiton to that document.  \Wen a change
to a prescribed contract clause is considered necessary, a
deviation shall be requested.
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Subpart 317.2

Options
317.201 Definition.
(a) An option nust:
(1) ldentify the supplies or services as a discrete option -

quantity in addition to the basic quantity of supplies or
services to be delivered under the initial contract award:;

(2) Establish a price or specify a nethod of calculation which
will nmake the price certain;

oEB) Be agreed to and included in the initial contract award:
an

i}

_ﬁ4) Permt the Governnent the right to exercisethe option
unilaterally.

(b) Contract provisions which provide the Governnent the right
to buy additional requirenments, subject to the witten agreenment
of the contractor, do not meetthe requirements of paragraph (a)
(4) of this section and are not authorized. Further, any
contract provision which nerely extends the initial contract
period wthout requiring delivery of additional supplies or
services is not an option.

317. 202 Use of options.

(a) and (b) Reserved.

(c) (1) - (5) Reserved.

(6) The primary purpose for inclusion would be the achievement
of adm nistrative convenience.

317.203 Solicitations.
(a) - (f) Reserved.
(g9) (1) Reserved.

(2) When unusual circunstances exist, the principal official
responsible for acquisition (not delegable) may approve a greater
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percentage (but see FAR 17.205).
317.206 Eval uati on.

| The determ nation referenced in FAR 17-206(b)shall be nmade by
the chief of the contracting office.
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Subpart 317.70

Consolidated Acquisitions

317. 7001 General .

Studies have indicated that substantial savings can be real-
i zed through the centralized and consolidated acquisitions of
comon use supplies, services, and equipnent. The Depart nent
has identified common use itens and has applied the principle
of consolidated acquisition to these itens.

317.7002 Policy.

(a) The follow ng supplies, services, and equipnent have been
identified as conmon use itens and are to be acquired by the cen-
tralized contracting office identified in paragraph (b):

(1) Administrative supplies, equipnment, and services (i.e.,
eneral use office items or related services), as distinguished
rom functional or program requirenents.

(2) Automated data processing services (but see |IRM Mnual,
Chapter 4).

(3) Stenographic reporting services.

(4) Visual arts, graphics, and supplenenting services.

(5 Press clipping services.

(b) Activities within the netropolitan Wshington, D.C. area

are required to submt purchase requests for the above itenms to
the applicable centralized contracting office as follows:

(1) Activities located in D vision of Contract
the Southwest Washington (perations, Ofice of
Conpl ex Acquisition and Gants

Management, O fice of
the Secretary

(2) pParklawn Conpl ex Division of Acquisitions
Rockville, Maryland Managenent, Administra-
(Montgonery and Prince tive Services Center,
George's Counti es) O fice of Mnagenent,

Public Health Service
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(3) National Institutes Division of Procurenent,
of Health National Institutes of
Heal t h

(c) Activities outside the netropolitan Washington, D.C. area
are encouraged to establish centralizedpoints to conduct acquis-
itions for common use itens.
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Subpart 317.71

Supply and Service Acquisitions

Under the

CGovernment Enpl oyees Training Act

317.7100 Scope of subpart.

This subpart provides alternate nmethods for obtaining training
in non-CGovernment facilities under the Government Enployees
Training Act, 5 US.C Chapter 41.

317.7101 Applicable

regul ations.

Basic policy, standards, and delegations of authority to
approve training are contained in HHS Personnel Mnual

nstruction 410-1.

317.7102 Acquisition

of training.

(a) The acquisition of interagency training courses and non-
governmental off-the-shelf training courses, whether for
I ndi vi dual enpl oyees or for groups of enployees, is the

responsibility of the
Adm ni strati on.

(b) Non- gover nnent al
contracting office if

Assistant Secretary for Personnel

trai ning nust be acquired through the
there are costs for training course

devel opment or for nodification of off-the-shelf training

cour ses.
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Subpart 319.2
Pol i cies
319.201 Ceneral policy.
(a) and (b) Reserved.

(c) The functional nanagenent responsibilities for the
Department's small business, disadvantaged business, and |abor
surplus area programs are delegatea to the Director of the Ofice
of Small and Disadvantaged Business Uilization (OSDBU).

(1) The Director, OSDBU is responsible for:

(i) Recommending to the Under Secretary overall Department-
wi de oBerating concepts and policies rel atin? to the Departnent's
smal | usi ness, disadvantaged business, and |abor surplus area
prograns;

(i) Implementing policy decisions through the issuance of
oFeratlng procedures (Operating Divisions (OPDIVs) may develo
alternative procedures for achieving departnmental policy, goals,
and objectives. However, any change in procedures nust be
approved by the Under Secretary);

(iii) Reviewing and evaluating the Departnent's policies,
ractices, and procedures pertaining to the disadvantaged
usi ness, small business, and l|abor surplus area prograns, as
wel | as recommending changes or corrective actions to the OPDIV
heads or to the Under Secretary, as appropriate;

(iv) Providing the Under Secretary with regular appraisals
of performance and quality of effort, including tinely
notification of significant problens, events, and _
acconplishnents, and the need for changes in Departnent-w de
obj ectives and policies: and

(v) Providing technical assistance and support to the small
and disadvantaged business utilization specialists.

(2) The Director, OSDBU is authorized to:

(i) Establish standards, procedures and operating
g_ui delines controlling the manner in which the small business,
i sadvantaged business, and |abor surplus area progranms are
conducted throughout the Departnent:
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Polici es

(i) Provide advice on proposed allocations of personnel,
funds, and other resources in light of the total needs of the
Depart ment :

(iii)  Prescribe, after coordination with appropriate
concerned personnel, reporting requirenments necessary to preserve
openness in reporting, identify emerging problenms, nonitor
Departnent-wide activity, and provide a basis for apﬁralsal and
eval uation of performance. To the naximum extent, these
reporting requirements will be satisfied through existing
Pﬁzpartment-vm de reporting systems or by making nodifications to

em ;

(iv) Conduct surveys and review of operating practices in
t he oPDIVs and regi onal offices: and

~ (v) Communicate directly with the small and disadvantaged
business utilization specialist's to assist them in carrying out
their individual and collective responsibilities.

319.201-70 Small and disadvantaged business utilization
speci al i st.

_ (a) The Head of each OPDIV shall appoint a qualified full-
time small and disadvantaged business utilization specialist
(sabBUS) in the foll ow ng activities: Ofice of Human _
Devel opnent Services (OH SJ Health Care Financing Adm nistration
(HCFA) , Social Security Admnistration (SSA), Public Health
Service (PHS), to include the Food and Drug Admnistration (FDA),
Heal th Resources and Services Admnistration (HRSA) (and each
regusonal O fice of Engineering Servi cesh, | ndi an alth Service
(IHS), National Institutes of Health (NIH), A cohol, Drug Abuse,
and ntal Health Admnistration (ADAVHA), Centers for Disease
Control (CDC), and Adm nistrative Services Center (Asc). A
SADBUS shall also be appointed for the Ofice of the Secretary
(CS) and for each Regional Ofice. As deemed necessary,
additional small and disadvantaged business utilization
specialists may be appointed in larger contracting activities.

~(b) When the volume of contracting does not warrant
assignment of a full-tine sADBUS, an individual shall be
appointed as the specialist on a part-time basis.  The
responsibilities of this assignment shall take precedence over
other responsibilities. The 'specialist shall be responsible
directly to the appointing authority and shall be at an
organi zational level outside the direct acquisition chain of
command, i.e., should report directly to the principal official
responsible for acquisition, where appropriate.
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Pol i ci es

(c¢) The Director, OSDBU will exercise functional managenent
authority over small and disadvantaged business utilization
specialists regarding small business, disadvantaged business, and
| abor surplus area matters. Appointnents of SADBUS's shall only
be made after consultation with the Drector, OSDBU. A copy of
each aBpoi ntment and termnation of appointnment of specialists
shall be forwarded to the Drector, OSDBU.

(d) The saDBUS shall perform the following duties, as
determined to be appropriate to the activity by the appointing
official or by the Director, OSDBU. The SADBUS shall:

(1) Mintain a program designed to locate capable small
busi ness, disadvantaged business, wonen-owned business, and |abor
surplus area business sources for current and future acquisi-
tirons, through SBA or by using other methods, establish appropri-
ate source lists for each category, and work closely wth
contracting and small purchasing offices to ensue offers are
solicited from firnms on the source |ists;

(2) Coordinate inquiries and requests for advice from small
busi ness, disadvantaged business, wonen-owned business, and |abor
surplus area business concerns on acquisition matters, and
counsel them with respect to business opportunities to enhance
their potential participation in the Departnent's acquisition
program

3 Prior to the issuance of solicitations (or contract
modi fications for additional supplies or services) in excess of
the small purchase limtation, which have not been reviewed,
reserved, or set-aside by the contracting officer, review the
contracting officer's justification for such action:

(4) Assure that small business, disadvantaged business,
wonen- owned business, and |abor surplus area concerns are
provi ded adequate specifications or drawings by initiating
actions, in witing, with appropriate technical and contracting
personnel to ensure that all necessary specifications or draw ngs
for current and future acquisitions, as appropriate, are
available;

(5) Review proposed requirements for possible breakout of
itens suitable for acquisitions from smal busi ness,
di sadvant aged busi ness, wonen-owned business, and |abor surplus
area concerns;
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(6) Assure that financial assistance, available under
existing regulations, is offered, and that requests by snall
busi ness concerns for proper assistance are not treated as a
handicap in the award of contracts;

(7) Participate in determnations concerning responsibility
of prospective contractors whenever small business concerns are

I nvol ved;

(8) Participate in the evaluation of a prine contractor's
smal | ~business, labor surplus area, and disadvantaged business
subcontracting plans:

(9) Advise and assist contracting officers in discharging
their responsibilities by:

(i) Mnitoring and reviewi ng contractor performance to
determne conpliance with small and small disadvantaged business
subcontracting plans, and

(ii) Developing and maintaining records and reports that
reflect such conpliance or nonconpliance:

(10) Review and make appropriate recommendations to the
contracting officer on proposals to furnish Governnent-owned
facilities to contractors if this action may enhance the snall
busi ness program

(11) Assure that the participation of snall businesses,

di sadvant aged busi nesses, wonen-owned businesses, and |abor
surplus area concerns is accurately reported:

(12) Make available to SBA copies of solicitations when so
requested,;

(13) Wien a bid or offer froma small business, disadvantaged
busi ness, wonen-owned business, or labor surplus area concern has
been rejected for nonresponsiveness or nonresponsibility, upon
request, aid, counsel and assist that firm in understanding
requirements for responsiveness and responsibility so that the
firmmy be able to qualify for future awards:
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(14) Participate in government-industry conferences to assist small
business, disadvantaged business, women-owned business, and labor
surplus area concerns, including Business Opportunity/Federal
Acquisition Conferences, Minority Business Enterprises Acquisition
Seminars, and Business Opportunity Committee meetings;

(15) Advise potential sources how they can obtain information about
sealed bid and negotiated acquisitions;

(16) Brief the head of the contracting activity at least once
quarterly concerning the status of the activity"s small business,
disadvantaged business, women-owned business and labor surplus area
programs in relation to goals and objectives established;

(17) Participate in the development, implementation, and review of
automated source systems to assure that the interests of small business,
disadvantaged business, women-owned business, and labor surplus area
concerns are fully consdered,

(18) Assure that the organization maintains a list of products and
services which are categorized as repetitive small business set-asides;

(19) Provide small business, disadvantaged business, women-owned
business, and labor surplus area concerns information regarding
assistance available from Federal agencies such as the Small Business
Administration, Minority Business Development Agency, Bureau of Indian
Affairs, Economic Development Administration, National Science
Foundation, Department of Labor, and others, including State agencies
and trade associations;

(20) Be responsible for establishing an education and training
program for personnel whose duties and functions affect the activity's
small business, disadvantaged business, women-owned business, and labor
surplus areas programs; and

(21) Participate in interagency programs relating to small business,
disadvantaged business, women-owned business, and labor surplus area
matters as authorized by the Director, OSDBU.
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319.270 Federd acquisition conferences.

The Department of Commerce is responsible for coordinating the
participation of Federal civilian agencies in a continuing series of
conferences which are sponsored by members of Congress. The objectives
of these conferences are:

(a) Location of additional acquisition sources to broaden the
acquisition base of Federal agencies;

(b) Stimulation of local, regional, and national economic growth,
national security, and cost reduction;

(c) Location of underutilized production capacity;
(d) Prevention or elimination of pockets of underemployment; and
(e) Assistance of small and small disadvantaged business concerns.

As notified by the 0SDBU, contracting activities shall provide
appropriate SADBUS or acquisition personnel to participate in person-to-
person counseling at these conferences. Ordinarily, participation by
contracting activities will be restricted to conferences held within the
geographical areas adjacent to their offices.

The brochure, "How To Do Business With DHHS" should be of great
assistance in this counseling as it has been specifically prepared to
assist individuals, firms, and institutions who may wish to do business
with this Department. It contains a brief descripton of the mission and
programs of HHS and i1ts Operating Divisions and provides a listing of
gontraﬁting offices and the types of services and commodities acquired

y each.
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Subpart 319.5
Set-Asides for Small Business
319. 501 Ceneral .
(a) and (b) Reserved.

(c) Prior to the contracting officer's review, the SADBUS
shall review each proposed acquisition to determne the
feasibility of recommending award to the Small Business
Adm nistration (SBA) pursuant to section 8(a) of the Small
Busi ness Act. Wien it cannot be awarded to SBA pursuant to
section 8(a1), the SADBUS shall review the proposed acquisition to
determne it it can be recommended as a set-aside_under one of
the set-aside priorities stated in FAR 19.504. The SADBUS's
recormendation shall be entered on Form HHS-653, Small
Busi ness-Labor Surplus Set-Aside Review Form wth the reasons
for the type of set-aside reconmended, or the reasons for not
recomrending a set-aside, and provided to the contracting
officer. Upon receipt of the Form HHS-653, the contracting
officer shall pronptly concur or nonconcur with the SADBUS's

recormendat i on. he contracting officer will nake the final
determnation as to whether the proposed acquisition wll be
set-aside or not. If the contracting officer approves the

SADBUS's set-aside recommendation, the proposed acquisition wll
be set-aside as specified. However, if the contracting officer
di sapproves the SADBUS's set-aside recommendation, the reasons
must be documented on the Form HHS-653, and the form signed.

(See 319.505 for options available to the SADBUS regarding the
contracting officer's disapproval of a set-aside reconmendation.)
In all cases, the conpleted Form HHS-653 is to be retained by the
contracting officer and placed in the contract file.

319.503 Setting aside a class of acquisitions.

319.503-70 Small business class set-aside for construction,
repair, and alteration work.

A small business class set-aside is considered to have been
made for each proposed acquisition for construction, repair and
alteration work in an estimated amount ranging from $2,500 to
$2 million. Accordingly, the contracting officer shall set aside
for small business each proposed acquisition. |f, in his/her
judgnent, the particular acquisition falling within the dollar
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limts specified above is unsuitable for a set-aside for
exclusive small business participation, the procedure set forth
in FAR 19.506 shall apply. Proposed acquisitions for
construction, repair, and alteration work in an estimated anmount
8f nore than $2 mllion shall be processed on a case by case
asi s.

319.505 Rejecting set-aside reconmendations.

(a) If the contracting officer rejects the SADBUS's
recommendation for a set-aside and an SBA procurement center
representative (PCR) is not assigned or avallable, the saDBUS may
appeal, in witing, to the head of the contracting activity (HCA)
or his/her designee. The sapBus shall provide the HCA or
designee all the pertinent information concerning the set-aside
di sagreement, and the HCA shall respond in witing within seven
business days. The HCA's decision Is final and not appeal able.

The decision by the HCA shall be attached to the Form HHS-653
and placed in the contract file. After receipt of a final
decision by the HCA, and if the decision approves the action of
the contracting officer, the sapBus shall forward, for |
information and managenment purposes, conplete docunentation of
the case to the OSDBU Director. Docunentation transmtted shall
include, as a mninmm a c?%/ of the appeal nenmorandum submtted
to the HCA, acopy of the | or RFP, a list of proposed sources,
a copy of the Form HHS-653 and attachments conpleted by the
saDBUS and the contracting officer, a copy of the HCcA's decision,
and all other witten material considered by the HCA in arriving
at the decision. The sADBUS!' transmittal menorandum shall
contain an affirmative statement that the attachments constitute
the conplete file reviewed and considered by the HCA in making
the final decision.

If an SBA PCR is assigned or available and the saDBUS refers
the case to that person, the SBA PCR may either concur with the
decision of the contracting officer not to set-aside the proposed
acqui sition or recomend to the contracting officer that it be
set - asi de. For the SBA PCR to nake a conprehensive review, at
| east the follow ng should be provided as attachments to the Form
HHS-653: the statement of work, evaluation criteria, Government
cost estimate, source list including size of firms, and a copy of
any justification for other than small business considerations
that nmay be applicable. Once the case has been referred to the
SBA PCR, no further appeal action shall be taken by the sSaADBUS.
(Refer to FAR 19.505 for the procedures available to the SBA PCR
if the contracting officer rejects the set-aside reconmendation.)
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Set-Asides for Small Business
319.506 Wthdrawing or nodifying set-asides.
(a) Reserved.

(b) If an SBA PCR is not assigned, the disagreement between
the contracting officer and the sADBUS shall be referred to the
HCA for resolution.

(c) Reserved.

(d) Immediately upon notice from the contracting officer, the
SADBUS shall provide telephone notification regarding all
set-aside withdrawals to the OSDBU Director.

319.570 Contract paynents.

Contract payments to small business concerns nust be nade on a
timely basis. Paynent of an invoice or voucher nust be nade
within 30 days after receipt of the invoice or voucher or from
acceptance of the goods or services. Each invoice or voucher
from a small business concern not sent directly to the servicing
finance office, but received by the contracting activity, shall
be stanped or otherwise identified for expedited paynent before
it is forwarded to the servicing finance office.
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Subpart 319.7

Subcontracting with Small Business and
Smal | Di sadvantaged Business Concerns

319. 705 Responsibilities of the contracting officer under the
subcontracting assistance program

319.705-2 Determining the need for a subcontracting plan.

The dollar value of all proposed increnental funding actions
shall be included in determning whether the acquisition neets

the dollar threshold requiring a subcontracting plan. The
subcontracting plan shall be based on the total value of the
acquisition which will include the value of all option quantities

or funding actions.

319.705-3 Preparing the solicitation.

The SBA PCR should be allowed a period of one to five
busi ness days for the review of the solicitation, depending upon
the circumstances and conplexity of the individual acquisition.

319.705-4 Reviewing the subcontracting plan.

The offeror's/bidder's subcontracting plan for small business
concerns shall be judged independently of the subcontracting plan
for small disadvantaged business concerns. If a subcontracting
plan is not obtained, the contracting officer must docunent the
contract file to substantiate the reasons why the plan was not
obt ai ned. The contracting officer nust obtain a satisfactory
subcontracting plan prior to awarding the contract.

(a) = (C) Reserved.

(d) If the contracting officer determnes that the subcon-
tracting plan submtted reflects the best effort by the offeror/
bi dder to award subcontracts to small and small disadvantaged
busi ness concerns, but the SADBUS disagrees with the contract-
ing officer's determnation, a final determnation shall be
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made by the principal official responsible for acquisition. The
sapBus shall submt this final determnation to the Director,
CSDBU with the appropriate supporting documentation.

(1) The contracting officer may accept the terns of an
overall or "master" conpany subcontracting plan if it is
incorporated by reference into a specific subcontracting plan
submtted by the apparent successful offeror/bidder for a
specific contract, if:

(i) The master plan contains all the elements required by the
statute;

(ii) Subcontracting goals for small and snall disadvantaged
business concerns are specifically set forth in each contract or
modi fication over the statutory thresholds;

(iii) Any changes to the plan deenmed necessary and required
by the contracting officer in areas other than goals are
specifically set forth in the contract or nodification;

d(iv) The contracting officer has copies of the entire plan:
an

(v) The SBA PCR has had an opportunity to comrent on the
master plan.

(2) If the prime contract is for a commrercial product, the
required subcontracting plan nmay relate to the conpany's
production of the item generally (both for the Governnent
contract and for regular comercial sale) rather than solely to
the item being acquired under the Government contract. I n"such
cases, the contractor shall be required to submt one company-
wi de, annual plan to be reviewed for approval by the first agency
with which it enters into a prinme contract (which requires
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a subcontracting plan) during the fiscal year. The approved plan will
remain in effect for the entire fiscal year and is applicable to all
deliveries made under contracts entered into during the contractor®s
fiscal year, even though these deliveries are made in a succeeding

fiscal year. The contractor shall submit anew plan to the first agency
with which it enters into a contract (over the statutory threshold)
during a succeeding fiscal year. The new plan shall apply to all
deliveries made under contracts entered into during the succeeding

fiscal year, no matter when the deliveries are made.

319.705-5 Awards involving subcontracting plans.

(a) (1) and (2) Reserved.

(3) The SBA PCR shall be allowed a period of one to five business
days to review the contract award package, depending upon the
circumstances and complexity of the fndfvidua? acquisition.

319.705-6 Postaward responsibilities of the contracting officer.

The SADBUS shall perform the distributfon requirements stated fn

paragraphs (a) through (c) of FAR 19.705-6. A copy of any company-wide

plans and associated approvals shall also be sent to the Director,
OSDBU hy the SADBUS. In addition, the SADBUS is responsible for

summarizing and reporting to the Director, 0SDBU, on a quarterly basis,
all prime contracts $500,000 and over ($1 mfllion for construction)
using the following reporting format:

(a) Name of the OPDIV and program office;

(b) Number and dollar amount of contracts requiring subcontracting
plans;

(c) Number of contracts with subcontracting plans;
(d) Number of contracts without subcontracting plans;
(e) Small and small disadvantaged business subcontracting goals; and

(f) Statements citing reasons why small and small disadvantaged
business subcontracting plans were not included in the contracts.
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Small Disadvantaged Business Concerns

319.706 Responsibilities of the cognizant administrative contracting
officer.

(a) The contracting officer shall comply with the requirements of FAR
19.706(a), and shall use the Standard Form 294, Subcontracting Report
for Individual Contracts, to monitor the contractor™s progress in
achieving both the small business and small disadvantaged business
subcontracting goals. The contracting officer shall require the
contractor to provide in the Remarks block of each Standard Form 294
submftted a narratfve of the progress in fulfilling the small business
and small disadvantaged business subcontracting goals. The contracting
officer shall require the contractor to report any difficulties in
achieving the goals and the actions being taken by the contractor to
overcome the difficulties. The contracting officer shall document the
contract file whenever the contractor is experiencing difficulties in
achieving the planned subcontracting goals, and shall indicate the
actions taken by the contractor to resolve the difficulties and the
actions taken by the contracting officer to remedy the situation. A
copy of this documentation shall be provided to the SADBUS.

(b) At the tfme of physical completion of the contract, the
contracting officer shall prepare a memorandum for record for inclusion
in the contract file indicating whether or not the contractor complied
with the subcontracting plan and subcontracting provisions of the
contract.

(1) If the contractor achieved its subcontracting dollar goals for
both small business and small disadvantaged business, the memorandum
shall state that the contractor complied with the subcontracting plan
and provisions of the contract. No other documentation is needed.

(2) If the contractor failed to achieve its subcontracting dollar
goals for either small business or small disadvantaged business, or
both, the contracting officer shall indicate this failure in the
memorandum and determine whether the contractor did or did not exercise
Its best efforts in attempting to achieve the goals.

(i)} If determined that the contractor exercised its best efforts, the

contractor shall be found to have complied wit4 the subcontracting plan
and provisions of the contract. The rationale for this determination

shall be documented in the memorandum,
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(11) If determined that the contractor did not exercise its best
efforts, the contractor shall be found to have not complied with the
subcontracting plan and provisions of the contract. The reasons for
this determination shall be documented in the memorandum, along with a
description of specific actions taken by the contracting officer during
the performance of the contract to attempt to remedy the failure.

(c) A copy of the memorandum pertaining to either situation described
in paragraph (b){2){i) or (ii) above shall be sent to the Director,
Office of Small and Disadvantaged Business Utilization.
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- Subpart 319.8

Contracting with the Snall Business Admnistration
(The- 8(a) Program

319. 800 Ceneral.
(a) and (b) Reserved.

(c) The signing of the contract docunent my be accepted as
the Small Business Admnistration's (SBA) certification that SBA
Is conpetent to perform a specific HHS requirenent.

319.803 Selecting acquisitions for the 8(a) Program
(a) and (b) Reserved.

&c?_ Brochures of Séa)_ concerns which have been interviewed by
t he ice of Small and Disadvantaged Business Uilization (OSDBU)
are forwarded to each small and disadvantaged business utilization
specialist (SADBUS). These brochures are to be reviewed by the
SADBUS to match HHS requirements with the capabilities of these
concerns. The SADBUS wi || make the capabilities of these concerns
known to p'rogramDEersonneI and will obtain information, as needed,
by contacting OSDBU or SBA

319.812 Contract adm nistration.
(a) Reserved.

(b) The responsibility for subcontract admnistration and
field Inspection will, in npbst cases, be delegated by SBA to the
contracting activity. The contracting activity my develop a
tripartite agreement for execution by SBA the 8(a) subcontractor,
and the contracting activity instead of developing separate nodif-
ications for the SBA contract and the 8(a) subcontract.

(c) Some 8ﬁa) concerns may need additional nanagenent exper-
tise for optimal performance and conpletion of a particular con-
tract. Therefore, when subcontract admnistration is delegated
to HHS by SBA, the contracting activity shall pronptly apprise the
SBA, the SADBUS, and OSDBU whenever the contractor is experiencing
probl ems.  SBA should provide necessary technical assistance so the
contractor can successfully conplete the contract.

(d) The OSDBU, SADBUS, and SBA are to be notified prior to
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(The 8(a) Program

initiating final action to termnate an 8(a) contract.

319.870 Liaison with the Small Business Adm nistration.

(a) Contracting activities will maintain a continuous |iaison
with the SBA to ensure that the overall goals of each activity are
achi eved. In the event there is a dispute between the contracting

activity and a SBA representative regarding any aspect of 8(a) con-
tracting, the contracting activity nust pronptly notify OSDBU.

(b) The business developnment responsibility of SBA requires
them to assist in and nonitor the growh and devel opnent of all
8(a) concerns. Therefore, it is incunbent upon HHS to assist SBA
in this effort by utilizing the source selection process in a
manner that would make use of the largest possible nunber of 8(a)
concerns.
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Subpart 320.1

CGener al

320. 102 General policy.

Contracting activities should obtain appropriate publications
and other information identifying labor surplus areas from

U S. Departnent of Labor o _
EnPJoynent and Training Admnistration
Otice of Policy Evaluation and Research
Division of Labor Mrket |nformation
Washi ngton, p.c. 20530

Contracting officers shall wuse the "Directory of Labor Surplus
Area Contractors,” provided by the Ofice of Small and D sadvan-
taged Business Uilization, as a source to identify |abor
surplus area concerns and to augnent other |abor surplus area
source lists. Contracting officers should also seek to identify
concerns from | abor surplus areas byP|aCqu sour ces sought
synopses in the Conmerce Business Daily. mal | and di sadvan-
taged business utilization specialists shall assist contracting
officers in developing and maintaining source lists of snall
busi ness and other concerns in |abor surplus areas. Depart ment
of Coomerce and SBA regional and field offices should be con-
tacted for assistance in identifying laborsurplus area concerns.
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Subpart 322.6
VWl sh-Heal ey Public Contracts Act

322. 604 Exenpti ons.
322.604-2 Regul atory exenptions.

(a) and (b) Reserved.

(c)(l) The actions required by FAR 22.604-2(c I& shal | be
exercised by the Director, Ofice of Acquisition an ants
Managenent ( DOAGM) . Contracti ng offices requiring exenptions

S&%ll\/l forward requests through normal acquisition channels to the
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Subpart 323.70
Safety and Health

323. 7000 Scope of subpart.

- This subpart prescribes the use of a safety and health clause
in contracts involving hazardous material or operations, and
procedures for developing and admnistering safety and health
provi si ons.

323. 7001 General .

Various statutes and regul ations (e.g., WALsh-FbaleY Act :
Service Contract Act) require adherence to mninum safety and
heal th standards by contractors engaged in potentially hazardous
work. Positive action to reduce accidents and conditions
hazardous to health under all contracts is in the Governnent's
interest since the cost of such accident and health hazards is
borne by the Governnent through higher prices and sometinmes by
direct indemification of contractors againstliability clains.

323.7002 Policy.

(a) The gui dance contained in FAR Subpart 23.3 shall be used
for hazardous material as a first line of reference. Wen that
ui dance is judged insufficient or does not meetthe safety and
ealth situation in the instant acquisition, this subpart is to

be followed.

(b) Whenever the performance of a contract will require use
of hazardous materials or operations, the contracting activity
shall require the prime contractor and subcontractors to:

(1) Provide protection for the Iife and health of HHS
enpl oyees, contractor enployees, other persons involved wth
work on HHS programs and projects, and the public:

(2) Avoid accidental workinterruptions which could delay
progress of HHS prograns and projects;

(3) Maintain controls for the prevention of damage and | oss
to property; and

(4) Accumul ate and provide data necessary for analysis of risk
d loss factors relating to wis prograns and projects.
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323. 7003 Actions required.

(a) Contracting activities. Contracting activities shall use
the clause set forth in 352,223-70 as a guide in devel oping
appropriate safety and health clauses for use in prospective
contracts involving the follow ng:

(1) Services or products:
(2) Research, devel opnent, or test projects;
(3) Transportation of hazardous materials; and

(4) Construction, including construction of facilities on the
contractor's prenmi ses.

(b) safety officers. OPDIV safety officers shall advise
and assist inftiators of acquisition” requests and contracting
officers in;

(1) Determ ning whether safety and health provisions shoul d
be included in a prospective contract;

~(2) Sel ecting or devel oping safety and health clause provi-
sions for incorporation in a prospective contract;

(3) Evaluating a prospective contractor's safety and health
prograns; and

(4) Conducting post-award review and surveillance to the
extent deenmed necessary.

~ (e) Initiators. Initiators of acquisition requests for
itenms described in paragraph (a) of this section shall:

(1) During the preparation ofa request for contract, and in
the RFP or |FB:

(i) Ensure that hazardous materials and operations to be
Ft|h|zed d|n the performance of the contract are clearly identi-
ied; an
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(ii) Coordinate with the appropriate safety officer to en-
sure that all hazardous naterials and operations are eval uated
and that adequate safety requirements are established in the
RFP or |PB.

(2) During the period of perfornmance:

(i) Apprise the contracting officer of any nonconpliance
Wltdh safety and health provisions identified in the contract:
an

(i) Cooperate with the safety officer in conducting review
and surveillance activities.

323. 7004 Contract cl ause.

Al contracts which require the use of hazardous materials
or operations shall include a clause to provide adherence to
inimum safety and health standards. The clause set forth
4an 352.223-70 may be used or appropriately nodified to neet the
needs of the individual contract.

323. 7005 Solicitation notice « construction.

The contracting officer is to include the notice in 352.223-71
in all solicitations for construction and construction services.
A similar notice is to be included in all contracts resulting
from those solicitations.
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Subpart 324.1

Protection of Individual Privacy

324.100 Scope of subpart.

~This subpart inplenments 45 CFR part sb, Privacy Act Regula-
tions, and FAR Subpart 24.1, Protection of Individual Privacy,
whi ch inplenent the Privacy Act of 1974 (p.L. 93-579, pecem-
ber 31, 1974; 5 U . S.C. 552a) and OVB Circul ar nNo. A-108,

July 9, 1975.

324. 102 Ceneral .

. éa) It is the Departnent's policy to protect the privacy of
individuals to the maximum possible extent while permtting the
exchange of records required to fulfill the Departnment's ad-
mnistrative and program responsibilities and its responsibili-
ties for di sclosing records to which the general public is
entitled under the Freedom of Information Act (5 U S. C 552).

The Privacy Act of 1974 and the Department's inplenentation
under 45 CFR Part 5b apply "when an ag%enc%/ provides by a con-
tract for the operation by or on behalt of the agency of a
system of records to acconplish any agency function...* The key
factor is whether a departmental function is involved. Ther e-
fore, the Privacy Act requirenents apply to a departnental _
contract when, under the contract, the contractor nust maintain
?r operate a system of records to acconplish a departnental
unction.

(b) « (d) Reserved.

(e) The C}orogram official, and, as necessary, the official
designated asthe activity's Privacy Act Coordinator and the
Ofice of General Counsel, shall determne the applicability of
the Act toeach proposed acquisition. The program official is
required to include a statement in the request for contract

i ndicating whether the Privacy Act is or is not applicable to

the proposed acquisition.

(£) Whenever the contracting officer is informed that the
Privacy Act is not applicable, but the resultant contract wll
involve the collection of individually identifiable personal
data by the contractor, the contracting officer shall include
orovisions to protect the confidentiality of the records and
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the privacy of individuals identified in the records (see
Subpart 324.70).

324. 103 Procedures.

(a) Al requests for contract shall be reviewed by the
contracting officer to determne whether the Privacy Act
requirements are applicable. If applicable, the contracting
officer shall include the solicitation notification and con-
tract clause required by FAR 24.104 in the solicitation, and
the contract clause in the resultant contract, I n addition,
the contracting officer shall ensure that the solicitation
notification, contract clause, and other pertinent information
specified in this subpart are included in any contract nodifica-
tron which results in the Privacy Act requirenents becom ng
applicable to a contract.

(b)(l) The contracting officer shall identify the systen(s)
of records on individuals in solicitations, contracts, and
contract nodifications to which the Privacy Act and the inple-
menting regulations are applicable.

(2) The contracting officer shall include a statement in the
contract notifying the contractor that the contractor and its
enpl oyees are subject to crimnal penalties for violations of
the Act (5 U.S.C 552a{i)) to the same extent as enpl oyees of
the Department. The statenment shall require that the contractor
assure that each contractor enployee knows the prescribed rules
of conduct, and each contractor enployee is aware that he/she
can be subjected to crimnal penalties for violations of the
Act.  The contracting officer shall provide the contractor with
a copy of the rules of conduct and other requirements set forth
In 45 CFR 5b.

(¢) The contracting officer shall include in the contract
the disposition to be made of the systen(s) of records on
i ndi viduals upon conpletion of performance of the contract,
For exanple, the contract may require the contractor to com
pletely destroy the records, to remove personal identifiers, to
turn the records over to the Department, or to keep the records
but take certain neasures to keep the records confidential and
protect the individuals' privacy.
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(d) \henever an acquisition is determned to be subject to

the Privacy Act requirenments, a "system notice," prepared

by the program official and describing the Department's
intent to establish a new system of records on individuals,
to make nodifications to an existing system or to disclose
information in regard to an existing system is required

to be published in the Federal Register. A copy of the
"system notice" shall be attached to the request for con-

tract or purchase request. If a "system notice" is not
attached, the contracting officer shall inquire about its
status and shall obtain a copy from the program official for
inclusion in the contract file. If a *system notice" has

not been published in the Federal Register, the contracting
officer may proceed with the acquisition but shall not

award the contract until the "system notice" is published,
and publication is verified by the contracting officer.
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Subpart 324.70

Confidentiality of Information

324. 7001 Gener al

In the performance of certain HHS contracts, it is necessary
for the contractor to generate data, or be furnished data by
the Governnent, which isabout individuals, organizations, or
Federal prograns. This subpart and the acconpanying contract
clause require contractors to prudently handle disclosure of
certain types of information not subject to the Privacy Act or
the HHS human subject regulations set forth in 45 CFR Part 46
This subpart and contract clause address the kinds of data to
be generated by the contractor and/or data to be furnished by
the CGovernnent that are considered confidential and how it
shoul d be treated.

324.7002 Policy.

It is the policy of HHS to protect personal interests of

I ndividuals, corporate interests of non-governnental organ-

i zations, and the capacity of the Government to provide public
services when information from or about individuals, organiza-
tions, or Federal agencies is provided to or obtained by con-
tractors in performance of HHS contracts. This protection
depends on the contractor's recognition and proper handling of
such information. As a result, the "Confidentiality of Inforna-
tion" contract clause was devel oped.

324. 7003 Applicability.

~ (a) The "Confidentiality of Information" clause, set forth
in 352,224-70, should be used in solicitations and resultant
contracts whenever the need exists to keep information confi-
dential . Exanpl es of situations where the clause nay be appro-

priate include:

(1) Studies performed by the contractor which generate
information or involve Government-furnished information that
Is personally identifiable, such as nedical records, vital
statistics, surveys, and questionnaires;

(2) Contracts which involve the use of salary structures,
wage schedules, proprietary plans or processes,” or confidentia
financial information of organizations other than the contrac-

tor's:; and
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(3) Studies or research which may result in prelim narP/_
or unvalidated findings which, upon disclosure to the public,
mght create erroneous conclusions which, if acted upon,
could threaten public health or safety. |

(b) Wth reyard to protecting individuals, this subpart
and contract clause are not nmeant to reyulate or control the
method of-selecting subjects and performng studies or
experiments involving them  These matters are dealt wth
in the HHS regulation entitled "Protection of Human Subjects,”

45 CFR Part 46. If a system of records under contract, or
portions thereof, is determned to be subject to the require-
nents of the Privacy Act, in accordance wth FAR 24.1 and

324.1 and Title 45 CFR Part sb, the procedures cited in those
references are applicable and the Privac¥ Act contract clause
shall be included in the contract. If the contract also in-
volves confidential information, as described herein, which is
not subject to the Privacy Act, the contract shall include the
"Confidentiality of Information" clause in addition to the
Privacy Act clause.

324.7004 Required clause.

The clause set forth in 352.224-70 shall be included in
any RFP and resultant contract(s) where it has been deter-
mned that confidentiality of information provisions my
apply. Any RFP announcing the intent to include this clause
in any resultant contract(s) shall indicate, asspecifically
as possible, the types ofdata which would be covered and

requirements for handling such data.
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Subpart 325.1
Buy American Act - Supplies

325.102 Policy.

(a) Reserved.

(b) The head of the contracting activity shall make the
d§t$rggn?tions required by FAR 25,102(a)(1) through (5) and FAR
25.102(b).

325.108 Excepted articles, materials, and supplies.

(a) Reserved.

(b) Articles, materials, and supplies not listed in FAR 25.108(d) may
be excepted only after a written determination has been made by the head
of the contracting activity. These determinhtions are required only.in
instances where i1t has been determined that only suppliers of foreign
source end items shall be solicited. However, approvals and
determinations COVEfINg individual acquisitions in the following
categories may be made by the contracting officer:

(1) Acquisition of spare and replacement parts for foreign
manufactured items, if the acquisition must be restricted to the
original manufacturer or its supplier; and

(2) Acquisition of foreign drugs when it has been determined, in
writing, by the responsible program official, that only the requested
foreign drug will fulfill the requirement.

Formats for the above referenced written determinations are shown in
325.108-70.

325.108-70 Formats for nonavailability determinations.

(a) The following is the format for a nonavailability determination
made by a contracting officer:

DETERMINATIONQFMONAVAILABILITY

Pursuant to the authority contained In section 2,
Title Ill, of the Act of March 3, 1933, popularly
called the Buy American Act (41 U.S.C. 10{a-d)),
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and authority delegated to me by 325.108(b), | hereby find
that:

(a) (Insert adescription of the item or items to be
acquired, including unit, quantity, and estimated cost
inclusive of duty and transportation costs to
destination.)

(b) (Enter the name and address of the proposed
contractor or supplier, and country of origin of the
item or items.)

(¢) (Include a brief statement of the necessity
for the acquisition.)

(d) (Include a statement of facts establishing the
nonavailability of a similar item or items of domestic
origin. IT there is no known domestic item or items which
can be used as a reasonable substitute, a statement to
this effect will be made.)

Based upon these findings, it is determined that the
above-described item(s) is (are) not mined, produced, or
manufactured, or the articles, materials, or supplies from
which 1t (they) is (are) manufactured, are not mined,
produced, or manufactured, as the case may be, in the
United States in sufficient and reasonably available
commercial quantities and Of a satisfactory quality.

Accordingly, the requirement of the Buy American Act that
acquisition be made from domestic sources and that it be
of domestic origin is not applicable to this acquisition,
since the referenced acquisition is within the non-
availability exception stated in the Buy American Act.
Authority 1s granted to acquire the above-described
item{s) of foreign origin (country of origin) at an
estimated total cost of § , including duty and
transportation cost to destination.

(Date] (Contracting Officer)
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(b) The foIIovvingb is the format for a nonavailability
determnation made by the head of the contracting activity.
Part 1 of the determnation shall be signed by the preparing
authority (contracting officer or official with contracting
authority), and Part 2 shall Dbe signed by the approving

authority.
DETERM NATION  OF NONAVAI LABILITY

Part 1
Dat e

Pursuant to the authority contained in Section 2,
Title 11, of the Act of Mrch 3, 1933, popularly
called the Buy Anmerican Act (41 U S.C 10(a=d)),

| hereby find:

(a) (Insert a description of the item or itens
to be acquired, including unit, quantity, and
estimated cost inclusive of duty and transporta-
tion costs to destination.)

gb) (I'nsert a brief statement of the necessity
or the acquisition.)

(c) (Include a statement of facts establishing
the nonavailability of a simlar item or itens
of domestic origin.)

Based upon the above show ng of fact, it is

det erm ned that t he above described iten(s) is

(are) not mned, produced, or manufactured, or

the articles, materials, or supplies from which
it (they) is (are) manufactured, are not mned,
produced or manufactured, as the case may be, In
the United States in sufficient and reasonably

avai | able comercial quantities and of a satis-
factory quality.

(St gnature) ——
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Part 2

The requirement of the Buy American Act that
acquisition be nade from donestic sources and
that it be of domestic origin is not applicable
to the above described acquisition, since the
referenced acquisitionis within the nonavail-
ability exception stated in the Act. The
feasibility of foregoing the requirenment or
providing a United States substitute has been
consi der ed. Authority is granted to acquire
the above described iten(s) of foreign origin
(country of origin) at an estimated total cost
of § , including duty and transportation
costs to destination.

(Signature)
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Subpart 325.3

Bal ance of Paynents Program

325. 302 Policy.

Al determnations addressed in FAR 25.302 shall be nade
by the principal official responsible for acquisition (not

del egabl e) .
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Subpart 328.3
[ nsur ance

328. 301 Poli cy.

(a) It is the policy of this Department to limt the
Government's reinbursement of its contractors' liability to third
persons for clainms not covered by insurance in cost-rel mbursement
contracts to the Limtation of Funds or Limtation of Cost clause
of the contract.

(b) In addition to the limtations in ﬁa)_above, the amount
of the Governnment's reinbursenent will be limted to final
judgnents or settlements approved in witing by the Governnent.

328.311 Solicitation provision and contract clause on liability
i nsurance under cost-reinbursenent contracts.

328.311-2 Contract cl ause.

(a) The contracting officer shall insert the clause at
352.228-7, Insurance = Liability to Third Persons, in all
solicitations and resulting cost-reinbursenent contracts, in
lieu of the clause at FAR 52.228-7.
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Subpart 330.2
CAS Program Requirenents
330. 201-5 Wi ver

(a) and (b) Reserved.

(c) The requirenents of FAR 30.201-5 shall be exercised by
the Director, Ofice of Acquisition and Gants Mnagement
(DOAGM . Requests for waivers shall be forwarded through normal
acquisition channels to the DOAGM
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Subpart 330.70

Cost_of Money for Capital Enpl oyed
on Facilities in Use and Capital
Assets Under Construction

330.7000 Scope and applicability.

~ This subpart sets forth policies and procedures related to

i npl ement ation of the "cost ofmeney™ cost principle set forth
In FAR 31.20540. This cost principle deals with costs provided
for under Cost Accounting Standard 414, Cost of Money as an

El ement ofthe Cost of Facilities Capital, and Cost Accounting
Standard 417, Cost of Mney asan Element of the Cost of Capital
Assets Under Construction. -~ Although these standards may not be
specifically applicable to all contracts subject to the cost
principles set forth in FAR Subpart 31.2,they have been

extended t 0 al |l such contracts by FAR 31.205-10 andthe
provisions of this subpart (but see FAR 15.902(b)).

330. 7001 Cost of money for capital enployed on facilities in
use.

330.7001-1 Policy.

(a) It is Governnent policy to recognizefacilities capital
cost of noney for facilities in useasan allowable cost on
negotiated contracts subject to FAR Subpart 31.2 that aregarlced
on(t r;«)a basi s of costanalysis (see FAR 15.902(b) and 31.205-
10(a)).

(b) This policy shall apply to new contracts and contract
modi fi cations addi ng new work awarded on or after June 15,
1981. It shall apply in the sane nmanner to any tier
subcontracts or nodifications thereto, wupon the subcontractor's
request, provided the prinme contract or nodification was
eligible as of the date of awardfor facilities capital cost of
nmoney in accordance with this paragraph.

330.7001-2 Definitions, neasurement, and allocation.

Cost Accounting St andard (CAS) No. 414, Cost of Money as an
El ement of the Cost of Facilities Capital, reprinted in 4
C.F.R 414 establishes criteria for the neasurement and
allocation of the cost of'capital commtted to facilities as an
element of contract cost for historical cost determnation
purposes. Important features of the CAS are its definitions,
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techniques for application, and a prescribed Form CASB-CMF
(Facilities Capital Cost of Money Factors Conputation) with
Instructions, This 330.7001 adopts the techniques of CAS 414 as
the approved nethod of measurenment and allocation of facilities
capital cost of money to overhead pools at the business unit
level, and adds only supplenentary procedures asare necessary
to extend those techniques for contract forward pricing and

adm nistration purposes. Therefore, these procedures are

I ntended to be conpletely conpatible with, and an extension of,
the definitions, criteria, and techniques of CAS 414.

Contractors Who conputerize their financial data are encouraged
to neet the requirenents of both CAS 414 and this 330.7001 from
the same data bank and prograns.

330.7001-3 Estimating business unit facilities capital and
cost of money.

The net hod of estimatin% t he businessunit facilities capital
and cost of money uses t he techniques of CAS 414. Cost of money
factors (CMF) by overhead pools at the business unit are

devel oped using Form CASB-CMF. Three elements are required to
devel op cost of nmoney factors: business unit facilities capital
data, overhead allocation base data, and the interest rate
pronul gated by the Secretary of the Treasury under Pub. L. 92-
41. ese elements are discussed in this section.

(a) Business unit facilities capital data. The net book
val ue. (acquisitron cost Tess accunmulated depreciation) is used
for each eost accounting period. Thenet book value used is the
total of(1) the net book value offacilities recorded onthe
accounting records of the business unit, (2) the capitalized
val ue ofl eases T(se_e FAR 31.205-2 and 31.205«6), and (3) t he net
book value of facilities at the corporate or group level that
support depreciation charges allocated to the business unit in
accordance with the provisions of CAS 403. Projections of
facilities capital will be supported by budget plans and/or
similar type docunentation and the estinmated depreciation will
be the sane asused in projected overhead rates. Projections
will accomodate changes in.the [|evel of facilities net book
value, e.g., facilities additions, deletions of facilities by
sale, abandonment or other disposal, idle facilities (see FAR

31.205-17).
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(b) Overhead allocation bases. The base data used to conpute

the CMF nmust be the same as that used to conpute the proposed
overhead rates. CMF's should be submtted and eval uated as

part of the proposal.

(c¢) Interest rate. For purposes of projection, the nost

recent Interest rate promulgated by the Secretary of the
Treasury under Pub. L. 92-41 will "be used as the cost of noney

rate in Colum 1 of rForm CASB-CMF. \Were actual costs are used
in definitization actions, the actual treasury rate(s) appli-
cable to the period(s) of the incurred costs wll be recognized
by devel opment of a conposite rate.

(d) Determ nation of final cost of nobney. cMF's esti mated
in accordance with the above _procedures are used t0 develoo
the facilities investnent base used in forward pricing. Actual
CMF's arerequired when it is necessary to determne final
al lowabl e costs for cost settlenent and/or repricing in accor-
dance with CAS 414 and FAR 31.205-10(a).

330.7001-4 Contract facilities capital estinmates.

éa) After the appropriate Forms CASB-CMF have been anal yzed
and CMF's have been devel oped, the contracting officer is in a
position to estimate the facilities capital cost of noney and
capital enployed fora contract proposal. DD Form 1861, Con-
tract Facilities Capital and Cost of Mney, is to be used for
this purpose. An evaluated contract cost breakdown reduced to
the contracting officer's prenegotiation cost objective, nust
be available. The procedure is simlar to applying overhead
rates to appropriate overhead allocation bases to determ ne
contract overhead costs.

~(b) DD Form 1861 provides for |isting overhead pools and
direct-charging service centers (if used% in the same structure
they appear on the contractor's cost proposal and Forns CASB- CWF.
The structure and allocation base units-of-neasure must be
conpatible on all three di splays. The base for each overhead
poolnust be broken down by year to match each separate Form
CASB- C\VF. propriate contract overhead allocation base data
are extracted by year from the evaluated cost breakdown or
prenegotiation cost objective, and are |isted against each
separate Form CASB- CWF. Each allocation base is nultipled by
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its corresponding cost of noney factor to get the facilities
capital cost of noney estimated to be incurred each year. The
sum of these products represents the estimated contract facil-
ities capital cost of noney for the year's effort. Tot al
contract facilities capital cost of money is the sum of the
yearly anounts.

(c) Since the facilities capital cost of noney factors
reflect the applicable cost of noney rate in Colum 1 of Form
CASB-CWF, the contract facilities capital enployed can be
determ ned by dividing the contract cost of nbney by the sane
rate. DD Form 1861 is designed to record and compute all the
above in the nost direct way possible, and the end result is
the contract facilities capital cost of noney and capital
enpl oyed. The capital enployed anpbunt may be used to identify
the level of facilities investnent to be enployed in contract
performance (see FAR 15.905-1(d)(1) and 315.905-73(b)(1)).

330.7001-S Preaward facilities capital applications.

Facilities capital cost of noney and capital enployed as
determ ned in 330.7001-4 areapplied in establishing cost and
price objectives as follows:

(a) Cost of noney.

(1) Cost objective. This special, inputed cost of money shall
be used fogether wth normal, booked costs, in establishing a
cost objective or the target cost when structuring an incentive
t%pe contract. Target costs thus established at the outset,
shall not be adjusted as actual cost of money rates becone
available for the periods during which contract perfornmance

takes place.

(2) Profit objective. Cost of money shall not be included
as part of the cost base when neasuring the contractor's effort
In connection with establishing a prene%otiation profit objec-
tive. The cost base for this purpose shall be restricted to
normal, booked costs (see 315.900-72(b) and 315.900-74(b)).

~ (b) Facilities capital enployed. The profit objective as,
it relafes to the risk assocrated with facilities capital
empl oyed shall be assessed in accordance with the profit
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guidelines set forth in 315.905-73(b)(1).

330.7001-6  Postaward facilities capital applications.

(a) Interim hillings based on costs incurred.  Contract
facilities capital cost of noney may be included in cost reim
bursement and progress payment invoices. The anmount that

qualifies as cost incurred for purposes of the "Cost Reinburse-
nment, Fee and Payment" or "Progress Paynent" clause of the
contract is the result of multiplying the incurred portions of
the overhead pool allocation bases by the l|atest available cost
of money factors. Like applied overhead at forecasted overhead
rates, such conputations are interim estimtes subject to

adj ust nent . As each year's data are finalized by conputation
of the actual cost of noney factors under CAS 414 and FAR
31.205-10(a) the new factors should be used to cal cul ate con-
tract facilities capital cost of money for the next accounting

peri od.

(b) Final settlenent. Contract facilities capital cost of
money for final cost determination or repricing is based on
each year's cost of noney factors determned under CAS 414 and
supported by separate Forms CASB-CMF.  Contract cost nust be
separately conputed in a manner simlar to yearly final over-
head rates. so |like overhead costs, the final settlenent
wll include an adjustment from interim to final contract cost
of rméwey. However, estimated or target cost wll not be ad-
justed.

330. 7001-7 Admi nistrative procedures.

~ (a) Contractor subm ssion of Forms CASB-CMF will normally be
initiated under the sane circunmstances as forward pricing rate
agreenents (see FAR 15.809) and evaluated as conplenmentary
docunents and procedures.  Separate forms are required for each
prospective cost accounting period during which ver nment
contract performance is anticipated. If the contractor does
not annually negotiate forward pricing rate agreements, subm s-
sions may nevertheless be made annually or wth individual
contract " pricing Proposals, as agreed 'to be the contractor and
the contracting officer. The contracting officer shall, wth
the assistance of the cognizant auditor, evaluate the cost of
noney factors, and retain approved factors wth other negotiated
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forward pricing data and rates.

(b) The contracting officer will conplete a DD Form 1861,
Contract Facilities pital and Cost of Mney, after evaluating
the contractor's cost proposal and determning the Government
prenegotiation cost objective, but before determning the
Covernment prenegotiation profit objective.

(c) A final Form CASB-CMF nust be submtted by the contractor
under CAS 414 as soon after the end of each cost accounting
period as possible, for the purpose of final cost determnations
and/of reprici n(f:]. The subm ssion should acconpany the contrac-
tor's proposal for actual overhead costs and rates, and be
evaluated as conplenentary docunents and procedures.

330. 7002 Cost of money for capital enployed on capital assets
under construction,

330. 7002-1 Policy.

~tay It is Covernment policy to recognize a contractor's
investment in capital assets while these are being constructed,
fabricated, or developed for the contractor's own use (Isee FAR
31.205-10(b)). This recognition is madethrough the allowance
of an inputed cost of noney amount which is (1) calculated in
accordance with Cost Accounting Standard (cas) 417, Cost of
Money as an El ement of the Cost of Capital Assets Under Con-
struction (See 4 CF.R 417), and the instructions in 330.7002-3,

(2) capitalized along with the other costs of the asset for
which the investment is made, and (3) allocated to Government

contracts in accordance with 330.7002-4.

330.7002-2 Definitions.

The follow ng definitions have been takenor devel oped from
CAS 417 which 1s reprinted in4dC F. R 417.

(a) Intangible capital asset. An asset that has no physical
substance, nore than mninmal value, and is expected to be held
by an enterprise for continued use-or possession beyond the
current accounting period for the benefit it vyields.
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(b) Tangible capital asset. An asset that has physical
substance, nore than mnimal value, and is expected to be
hel d by an enterprise for continued use or possession beyond
the current accounting period for the service it vyields.

(c) Cost of nobney rate. The cost of noney rate is either
the interest rate determined by the Secretary of the Treasury
under Pub. L. 92-41 (85 Stat. 97), or the tinme-weighted average
of such rates for each cost accounting period duringy which the
asset is being constructed, fabricated, or devel oped. The
time-weighted average interest rate is calculated by multiplying
the various rates in effect during the nonths of construction
bK the nunber of nonth(s) each rate was in.effect. The sum of
the products is divided by the total nunber of months in which
the rates were experienced.

(d) Representative investnent. The representative investnent
is the calculated anmount considered invested by the contractor
in the project to construct, fabricate, or develop the asset

during the cost accounting period. In calculating the represen-
tative investnent, consideration mustbe given to the rate or
expenditure pattern of the investnent, i.e., if mostof the

investnent was at the end of the cost accounting period, the
representative investnent calculation nust reflect this fact.

(1) If the contractor experiences an irregular or uneven
expenditure pattern in the construction, fabrication, or
devel opment of a capital asset, i.e., a ngjority of the con-
struction costs were incurred toward the beginning, mddle, or
end of the cost accounting period, the contractor nust either:

(i) Determne a representative investnent amountfor the
cost accounting period bycal culating the average of the month-
end balances for that cost accounting period, or

~ (i) Treat nonth-end balances as individual representative
i nvestment armounts.

(2) If the construction, fabrication, or developnent costs
were incurred in a fairly uniform expenditure pattern throughout
the construction period, the contractor nay:
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(i) Determine a representative investment anount for the
cost accounting period by averaging the beginning and ending
bal ances of the construction, fabrication, or developnent cost

account for the cost accounting period; or

~ (ii) Treat nonth-end bal ances as individual representative
i nvestment  anounts.

330. 7002- 3 Measurenent.

~(a) The inputed cost of noney for an asset under construc-
tion, fabrication, or developnent is calculated by applying a
cost of noney rate (See 330.7002-2(c)), to the representative
i nvestment anount (see 330.7002-2(d)).

(1) Wien a representative investnent amount is determ ned

for a cost accounting period inaccordance with 330.7002-2(d)
(I)ﬁi) or 330.7002-2(d)(2)(i), the cost of noney rate used
shall be the tine-weighted average rate.

(2) When a nonthly representative investnent anount (see
330.7002-2(d)(1)(ii) or 330.7002-2(d)(2)(ii)) is used, the cost
of noney rate shall bethe rate in effect each nonth. (Not e- -
Under this nethod, the cost of noney calculation is nmade nonthly
and the total for the cost accounting period is the sumof the
monthly cal cul ations.)

(b) The method chosen by a contractor for determning the
representative investnent anmount maybe different for each
capital asset being constructed, fabricated, or developed as
long as the nethod fits the expenditure pattern of the construc-
tion costs incurred.

~(c) The inputed cost of nmoney will be capitalized only once
in any cost accounting period, either atthe end of the period
?r at the end of the construction period, whichever cones

I rst.

(d) When the construction of anassettakes more than one
cost ~accounting period, the cost of noney capitalized for
the first cost accounting period will be included in deter-
mning the representative investment anount for any future cost

accounting periods.
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330. 7002-4 Conposition and all ocation of costs.

(a) The cost of nmoney for a tangible capital asset deter-
mned in accordance wth 330.7002-2 and 330.7002-3 shall be
capitalized along with the other construction, fabrication, or
devel opment costs of that asset for purposes of depreciation
under FAR 31.205-11.

(b) The cost of noney for an intangi ble capital asset deter-
mned in accordance with 330.7002-2 and 330.7092~3 shall be
capitalized along wth other construction, fabrication, or
devel opment costs of that asset and anortized over appropriate
cost accounting periods.

(c) Where CAS 414 cost of noney is allocated to construc-
tion, fabrication, or development effort in accordance wth
- 330.7001, it wll be recognized and considered an elenment of
>tal construction costs and be included in all calculations of
ne asset's representative investment anount.

330.7002-S Limtations.

|f substantially all activities necessary to get an asset
ready for its intended use are discontinued, cost of noney
shall not be capitalized for the period of discontinuance,
except when such discontinuance arises out of causes beyond the
control and without the fault or negligence of the contractor.

330. 7002-6 Preaward capital enployed application.

An offset to the profit objective as discussed in 315.905-74
for CAS 414 cost of noney is not required for CAS 417 cost of

noney.
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Subpart 332.4
Advance Paynents

332.402 Ceneral .
(a) = (d) Reserved.

(e) The determnation that the making of an advance ﬁa?/ment IS
in the public interest (see FAR 32.402(c) (1) (iii) (A)) shall be
made by the respective principal official responsible for acqui-
sition (PORA).

332.403 Applicability.

Al'l contracts for research work with educational institutions
located in the United States shall provide for financing by use
of advance paynents, in reasonable amounts, unless otherw se
prohi bited by |aw

332.406 Letters of credit.
(a) and (b) Reserved.

(e) (1) A Dbl anket determnation and findings authorizing
Interest free advance paynents under a single letter of credit
has been executed and remains in effect for each of the nonprofit
organi zations listed in Attachment | "Single Letter of Credit
Recipients and Central Point Addressees." These determ nations
and findings are applicable to all existing and future contracts
entered into by the Departnent, its operating divisions, OS staff
offices, and regional offices. Al contracts with the |isted
organi zations which require advance paynments (whether under
section 305 of the Federal Property and Adm nistrative Services
Act of 1949, as anended, or other statutory authority) shall
provide for paynent to be made under the appropriate letter of
credit. The clause set forth in 352.232-73 shall be included in
all such contracts, and the cognizant fiscal office shall be
apprised of its inclusion.

~(2) In those instances where it is practical and feasible to
finance an advance payment under a letter of credit other than
one which is incorporated under a single letter of credit =
described in paragraph (c)(l) above, a determnation and findings
shall be executed by the PORA if the cited authority is to be
section 305 of the Federal Property and Adm nistrative Services
Act. In cases where an authority other than section 305 is to be
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used, a determnation and findings shall be submtted to the
aﬁproprlate official authorized by the cited statute to approve
t he advance payment.

~ (3) The Treasury Departnment's letter of credit method of
financing advance Ioayrrents shall be enployed, whenever feasible.
Department-wi de bl anket letters of credit, which apply to the
financing of research contracts and grants between the
institution and all activities of the Departnent, shall be
utilized to the maxinmum extent practicable. \Were a particular
educational institution is supported by research contracts and
grants with only one operating division of the Departnent, a
single letter of credit, applicable to all research contracts and

grants between the institution and that operating division may be
enpl oyed.

332.407 Interest.
(a) = (c) Reserved.

(d) The PoRA is authorized to make the determnations in FAR
32.407(d) and as follows. In addition to the interest-free
advance paynents for the types of contracts listed in FAR
32.407§_d), advance payments wthout interest may be approved for
nonprofit contracts ich are without fee with educational
institutions and other nonprofit organizations, whether public or
private, which are for the performance of work involving health
services, educational progranms, or social service prograns,
including, but not limted to, prograns such as:

(1) Comunity health representative services for an Indian
Tribe or Band;

(2) Narcotic addict rehabilitative services;

_ %3) Conprehensive health care service program for Model
Nei ghbor hood prograns;

(4) Planning and devel opnent of health naintenance
organizations:

(5) Dissemnation of information derived from educational
research;

(6) Surveys or denonstrations in the field of education:
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(7) Producing or distributing educational nedia for
handi capped persons including captioned filns for the deaf;

(8) Operation of language or area centers:

(9) Conduct of bionedical research and support services:

(10) Research surveys or denonstrations involving the training
and placenent of health manpower and health professionals, and
di ssem nation of related information: and

(11) Surveys or denonstrations in the field of social service.
332.409 Contracting officer action.
332.409-1 Reconmendation for approval.

The information in PAR X2.409-1 (or FAR 32.409-2) shall be
transmtted to the PORA in the form of a briefing menorandum
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Progress Paynents Based on Cost
332.501 Ceneral.
332.501-2 Unusual progress paynents.
(a) (1) and (2) Reserved.

(3) The approval of an unusual progress payment shall be made
by the principal official responsible for acquisition (PORA).
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Contract Funding

332.702 Policy.

Aanincrenmental ly funded contract is a contract in which the
total work effort is to be perfornmed over nultiple time periods
and funds are allotted to cover discernible phases or increnents
of perfornmance. ’

(a) The incremental funding technique shall only be applied
to cost-reinbursement type contracts for the acquisition of

research and devel opnent services and other types of nonpersona
services such as studies, surveys, and socioeconom c denonstra-

tion projects. It shall not be applied to construction services,
architect - engi neer services, or services subject to the Service
Contract Act of 1965, as anended. The increnmental funding
technique allows for contracts to be awarded for periods in
excess of one year even though the total estimted anount of
funds expected to beobligated for the contract are not avail-

ibleat the tine ofthe contract award

(b)It is departnental policy that contracts for prﬂjects of
multiple year duration be fully funded, whenever possible, to
cover the entire project. However, incrementally funded con-
tracts may be used when:

(1) A project, which is part of an approved program is
anticipated to beof nultiple year duration, but funds are
not currently available to cover the entire project:

(2) The project represents a valid need of the fiscal year
in which the contract is awarded and of the succeeding fiscal
years of the project's duration, during which additional funds
may be obligated by i ncreasing the allotnment to the contract:

(3) The project is so significant to the approved program
that there is reasonable assurance that it wll command a high
priority for proposed appropriations to cover the entire multi-
ple year duration; and

({4) The statenment of work is specific and is defined by

separate phases or increments so that, at the conpletion of
each, progress can beeffectively neasured.

32. 703 Contr~=t funding requirenents.
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332, 703-1 Ceneral .
(a) Reserved.

~ (b) The following general gquidelines are applicable to
incremental ly funded contracts:

(1) The estimated total cost of the project (all planned
phases or increments) is to be taken into consideration when
determning the requirements which nust be met before entering
into the contract; i.e., justification for nonconpetitive
acquisition, approval of award, etc.

(2) The RFP and resultant contract are to include a state-
ment of work which describes the total project covering the
proposed multiple year period of performance and indicatin
timetables consistent with planned phases or increments an
corresponding allotnents of funds.

(3) Oferors will be expected to respond to RFPs with tech-
nical and cost proposals for the entire project indicating
di stinct break-outs ofthe planned phases or increnents.

(4) Negotiations will be conducted based upon the tota
project, including all planned phases orincrenents, and the
multiple year period of performance.

(5) Sufficient funds nmust be obligated under the basic
contract to cover no less than the first year ofperfornmance,
unl ess the contracting officer determnes it is advantageous
to the. Government to fund the contract for a lesser period.

In that event, the contracting officer shall ensure that the
obligated funds are sufficient to cover a conpl ete phase or
increment of performance representing a material and neasurable
part of the total project, and the contract period shall be
reduced accordingly.

(6) Because of the nmagnitude of the scope of work and nulti-
pl e year period of performance under an increnmentally funded
contract, there is a critical need for careful program planning.
Program pl anni ng nust provide for appropriate surveillance of
the contractor's performance and adequate controls to ensure
that projected funding will not inpinge on the programoffice's
ability to support, wthin anticipated appropriations, other
equal I'y inportant contraci Oor grant prograns.
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(7) An increnentally funded contract nust contain precise

requirements for progress reports to enable the pI’O]j ect officer

to effectively nonitor the contract.  The project of ficer should
be required to prepare periodic performance evaluation reports to
facilitate the programoffice's ultinmate decision to allot

addi tional funds under the contract.

332.704 Limtation of cost or funds.

For detailed i nstruction regarding admnistrative actions in
connection with anticipated Cost overruns, see Subpart 342.71.

332. 705 Contract clauses.
332.705~-2 Causes for limtation of costs or funds.

(a) and (b) Reserved.

(e) (1) \Wen usi n% the Limtation ofFunds clause (FAR
52.232-22) 'in the solicitation and resultant increnentally funded
contract, the contracting officer shall insert the follow ng
| egend between the clause title and the clause text:

(This clause supersedes the Limtation
of Cost clause found in the Ceneral
Provisions of this contract.)

(2) The contracting officer shall also include a clause
reading’ substantjally as that shown in 352.232-74 in the Special
Provisions of the Tesultant increnentally funded contract.

(3) The request for proposals nust inform prospective
offerors of the Department's intention to enter into an .
incrementally funded contract.  Therefore, the contracting
officer shall include the provision at 352.232-75 in the request
for ?roposals whenever the use of increnmental funding is
cont enpl at ed.






HHS Part 332 - Contract Financing Page 1
Acqui sition Mnual
HHS Transmttal 90.01 (2/12/90)

Subpart 332.9
Pronpt Payment
332.902 Definitions.

"Fiscal office" neans the office responsible for: (a)
determning whether interest penalties are due a contractor and,
if so, the amount, (b) determning whether an invoice offers a
financial ly advantageous discount, (c) maintaining records for
and subm ssion of pronpt payment reports to the Deputy Assistant

Secretar¥, Fi nance (DASF), 'ASMB, , and (d) processing payments
to the Treasury Department to allow for payment to a contractor
when due. The fiscal office shall fulfill the roles of the

"designated billing office" and the #designated payment office."
332. 905 | nvoi ce paynents.

(a) (1) (ii), (b) (4), (c)(5). In nost instances, the
contracting officer will use the seven (7) day constructive
acceptance period (specified in paragraph (a?(62éi2_ of the Pronpt
Paynent clause at FAR 52.232-25, paragraph (a) | of the
Pronpt Payment clause at FAR 52.232-26, and paragraph (a)(4) (i)
of the Pronpt Paynent clause at FAR 52.232-27) for solicitations
and resultant contracts as the basis for the fiscal office's
conputation of interest penalties. However, where the contrac-
ting officer extends the constructive acceptance period, under
the conditions described in FAR 32.905, the extension shall be
coordinated with the fiscal office. A constructive acceptance
period of less than seven (7) days is not authorized.

_ ~(3) When the contracting officer m stakenly receives an
invoice first, or is specified in the contract as the first
recipient of the invoice, and the contract requires paynent
within thirty (30) days from receipt of a "proper invoice" (as
defined by FAR32.902), the contracting officer shall review the
invoice to determne whether or not it is proper: and, if so,
shal| approve the invoice and submt it to the fiscal office
within sixteen (16) days from the date of receipt. Wen the
contracting officer is the first recipient of the invoice and the
contract establishes a paynment due date of nore than thirty (30)
days after receipt, the contracting officer shall review,
approve, and subnit the "proper inveoice™ to the fiscal office at
| east fourteen (14) days prior to the payment due date (unless
the contracting officer and fiscal office agree, prior to
contract award, to a |onger period).
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Subpart 333.1
Protests
333.101 Definitions.

"Filed,* as used in this subpart, means receipt inthe
contracting office, the inmmediate Ofice of the Secretary, the
Ceneral Accounting Ofice (GAO?], or the General Services Board of
Contract Appeals (GSBCA), as the case may be.

333. 102 General.

~(a) Contracting officers shall consider all protests or
objections regarding the award of a contract, whether submtted
before or after award, provided the protests are filed in a
timely manner and are submitted by interested parties. In order
to be considered timely, protests based on alleged inproprieties
in any type of solicitation which are apparent before bid opening
or the closing datefor recei pt of proposals shall be filed prior
to bid opening or the closing date for receipt of proposals. In
the case of negotiated acquisitions, alleged inproprieties which
donot exist ininitial solicitations, but which are subsequently
incorporated by anmendment, must be protested not |ater than the
next cl osing datefor receipt of propesals follow ng the
i ncorporati on. In other cases, protests shall Dbe filed not [ater
than ten (10) Federal Governnent working day6 after the basic; for
protest is known or should have been known, whichever is earlier.
Provided a protest has been filed initially with the contracting
officer, any subsequent protest to the Secretary or GAO filed
Wthin ten (10) Federal Government working day6 of notification
of adverse action will be considered. Written confirmation of
al. oral protest6 shall be requested from proteatantr and nust be
timely filed.

l (b) and (c) Reserved.

| ég)(l) The O fice of Acguisition and Grants Managenent
(OAGM) , has been designated as the headquarters office to serve
as the liaison for protest6 lodged with GAO. Wthin the oAGM,
the Departnental Protest Control O ficer (pPco) ha6 been
designated as the individual to be contacted by Q.

(2) The Ofice of the General Counsel-Business and
Admini strative Law Divi si on (06c-BAL) has been designated to
serve as the liaison for protest6 |odged wth GSBCA

(3) Each contracting activity shall designate a protest
control officer to serve a6 an advisor to the contracting officer
and to monitor protests from the time of initial notification
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until the protest has been resolved. The protest control officer
should be a senior acquisition specialist in the headquarters
acquisition staff office. In addition, contracting activities
shoul d designate sinilar officials within their principal
conponents to the extent practicable and feasible. A copy of
each appointment and termnation of appointment of protest
control officers shall be forwarded to the Director, OAGM.

333.103 Protests to the agency.

(a)(2) The contracting officer is authorized to make the
determ nation, using the criteria in FAR 33.103(a), to award a
contract notwi thstanding the protest after obtaining the _
concurrence of the contractlng?1 activity's protest control officer
and OGC- BAL. If the protest has been lodged with the Secretary,
I s addressed to the Secretary, or requests referral to the
Secretary, approval shall also be obtained from the Director,
OAGM before naking the award.

~ (3) The contracting officer shall require witten confirma-
tion of any oral protest. To be considered tinely, the witten
confirmation nust be filed in accordance with the applicable
provisions in 333.102(a). In the following cases, witten
rotests received by the contracting officer before award shall
e forwarded, through acquisition channels, to the DPCO for
processi ng. Fil es concerning these protests shall be submitted
In_duplicate, bythe nost expeditious neans, marked "IMMEDIATE
ACTI ON-- PROTEST BEFORE AWARD', and contain the documentation
referenced in 333.104(a) (3).

(i) The protestant requests referral to the Secretary of
Heal th and Human Servi ces;

(ii.)  The protest is known to have been |odged with the
Comptroller General or the Secretary, or is addressed to either:
or

(iiti) The contracting officer entertains some doubt as to the
roper action regarding the protest or believes it to be in the
est interest of the CGovernment that the protest be considered by
the Secretary or the Conptroller General.

Gt herwi se, subm ssions of P_rotest.s to the DPCO may be dispens-
ed with by the contracting officer if he/she is reasonably satis-
fied that ‘the protest is groundless. In this instance, the con-
tracting officer, with the concurrence of the contracting activ-
ity's protest control officer and OGC-BAL, may disallow the pro-
test.
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' ~ (4) Protests received after award shall be treated as
indicated in 333. 103%:8(3), above: however, if the files are to
be submtted to the DPCO for action, they shall be narked
"1 MVEDI ATE ACTI ON-- PROTEST AFTER AWARD".

333.104 Protests to GAO.

(a) Ceneral ﬁl) A protestor shall be required to furnish a
copy of its conplete protest to the contracting officer not |ater
than the first working day after the protestis filed with GAO
I mmedi ately upon receiving a copy of the conplete protest, the
contracting officer shall telephonically notify the contracting
activity's protest control officer, who, in turn, shall inmmedi-
ately notify the DPCO.  The contracting officer shall provide the
name  of the protestor, the solicitation nunber, the date and tine
the protest was received from the protester, and any other
significant information.

(3) Protests lodged with GAO, whether before or after award,
shall be processed by the DPCO  Protest files shall be prepared
by the contracting office and distributed as follows: two copies
to the DPCO one copy to the contracting activity's protest
control officer, and one copy to o0OGC-BAL. Files shall include
the follow ng docunentation :

~ (i) The contracting officer's statement of facts and
circunstances, including a discussion of the nerits of the
protest, and conclusions and recomendations, including
documentrary evidence on which they are based.

(ii) A copy of the IFB or RFP.
(iii)  Acopyof the abstract of bids or proposals.

(iv) A copy of the bid or proposal of the successful offeror
to whom award has been nade or is proposed to be made.

(v) A copy of the bid or proposal of the protestant, if any.

. (vi?] The current status of award. Wen award has been made,
this shall include whether performance has commenced, shipnment or
delivery has been nade, or a stop work order has been issued.

(vii) A copy of any mutual agreenent to suspend work on a mno-
| cost basis, when appropriate (see FAR33.104(c) (4)).

(viii) Copies of the notice of protest given offerors and
other parties when the notice is appropriate (see FaR 33.104

| (@) (4)).
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(ix) A copy of the technical evaluation report required by
315.608-76, when applicable, and a copy of each evaluator's
rating for all proposals.

(x) Acopy of the negotiation menorandum when applicable
(see 315.672).

(xi) The name and tel ephone nunmber of the person in the
contracting office who nmay be contacted for information relevant
to the protest. and

(xii) Any document which is referred to in the contracting
officer's statenment of facts.

The file6 shall be assenbled in an orderly manner and shall
include an index of enclosures.

(4) The contracting officer is responsible for making the
necessary notifications referenced in FAR 33.104(a) (4). Copies
O the Views of interested parties submtted in response to the
notification shall be imediately provided to the DPCO upon
receipt by the contracting officer.

(5) The contracting officer shall furnish the protest file
Containing the docunentation specified in 333,104(a)(3), except
item (i), to the DPCO within twelve (12) WorKk days from receipt
of the protest. The contracting officer shall provide the
docunentation required by item (i) of 333.104(a)(3) to the DPCO
Wi thin nineteen (19) work day6 from receipt of the protest. (The
contracting activity's protest control officer may provide a
written opinion and recommendati on on the protestto the DPCO
Wthin nineteen (19) work days from receipt of the protest by the
contracting officer.) The contracting officer shall clearly
identify any docunent6 or portions of document6 he or she desires
to withhold from the protester, and shall include justification
for the wthholding of each docunent or portion of docunent in
the contracting officer'6 statenent of facts. Since the statute
allows only a short time period in which to respond to protest6
| odged with GAO, the contracting officer shall handle each
protest on a priority basis.

The DPCO shall prepare the report and submt it and the
protest file to GAO in accordance with FAR 33.104(a) (5).

(6) (i) The DPCO Shall take the necessary action6 specified in
FAR 33.104(a)(6) (i) after receiving all the docunentation
required by 333.104(a)(3) from the contracting officer.

(ii) Since the DPCO will furnish the report to GAO the
protestor, and other interested parties, comenté onthe repeTt
from the protestor and other interested parties will be requested

to be sent to the DPCO
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(7) The O fice of Acquisition and G ant6 Managenent (OAGM)
has been designated a6 the headquarters office, and the DPCO a6
the individual, that GAO should contact concerning all protest6
| odged with GAQ

(b) otests be ward. {J) To nake an award notwith-
standing a protest, the contracting officer shall prepare a
finding using the criteria in FAR 33.104(b)(l), have it executed
by the principal official responsible for acquisition (PORA), and
forward it, along wth a witten request for approval to meke the
award, to the Director, QAGM

(2) If the request to make an award notw thstanding the pro-
test is approved by the Director, OAGM the DPCO shall” notify
GAO.  Whether the request is approved or not, the DPCO shall
tel ephonically notify the contracting activity's protest control
officer of the decision of the Director, ©OAGM, and the contract-
ing activity's protest control officer shall 1mediately notlfg
the contracting officer. The DPCO shall confirm the decision by
mermor andum to the contracting activity's protest control officer.

(3) Reserved.

(43 The (_:ontracting of ficer shall prepare the protest file in
accordance with 333.104(a)(3), and forward it, in duplicate, to
the DPCO (see 333.104(a)(5)). The file shall be narked

"| MMEDI ATE  ACTION = PROTEST BEFORE AWARD. "

(c) Protests after award. (1) Reserved.

(2) If the contracting officer believes performance should be
allowed to continue notw thstanding the protest, a finding shall
be prepared by the contracting officer, executed by the PORA, and
forwarded, along with a witten request for approval, to the
Director, OAGM The same procedures for notification stated in
333.104(b)(2), above, shall be followed.

(3) = (5) Reserved.

(?} The contracting officer shall prepare the protest file in
accordance with 333.104(a)(3), and forward it, in duplicate, to
the DPCO (see 333.104(a)(5)). The file shall be marked
“IMMEDIATE ACTION = PROTEST AFTER AWARD. "

(d) Eindings and notice. The contracting officer shall
perform the actions required by FAR 33.104(d): however,

notification to GAO shall be made by the DPCO
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| (e) and (f) Reserved.

] (gbhug;ige to GAQ, The Director, Ofice of  Acquisition and
Grants Managenment_shallT bethe official to conply with the

| requirements Of FAR 33.104(qg).

| (h) Reserved.

| (1) s jon. Wen GAO i nMokes the express option, e
contracting offircer shill preparethe conplete protest file as

| described in 333.104(a)(3), to include item (1), and deliver it
(hand-carry, if necessary) to the DPCO no later than the close of

busi ness on_the ninth work day after the express option is

I nvoked.  The contracting officer shall involve OGC-BAL as earlk/
as possible after receiving notification of the invocation of the
express option, and obtain the concurrence of the cognizant 06C-
BAL attorney prior to transmtting the protest file to the DPCO
The DPCO shall prepare the report and submt it and the protest

file to GAo.

333.105 Protests to GSBCA.

_ (ag(l) The contracting officer shall give telephone notifica-
tion to t

fhfe DPCO, OGC-BAL, and the contracting activity's protest

‘control officer immediately upon notification of the protest.

2)(i) The, contracting officer is responsible for conplyin
witfg [)Ige)requi renents ing FAR 33.105(a) (2?(:‘.). P

(i11) The cognizant QOGC-BAL attorney .is responsible for
g

complying Wth the requirement stated in FAR 33.105(a) (2) (ii).
(b) As soon_as possible but no later than six () work days
after the filing ofthe protest, a co%/5 of the protest file

containing all docunents (see Frar33.105(b), especially (b)(7)),
and labeled on the cover g"pon USE BY DP<(:O)€]\ILYP, shal,ly be in the
hands of the DPCO for review  Sinultaneously, two copies of the
same protest file provided to the DPCO shal |l be provided to the
cognizant OGC-BAL attorney. These two copies shall be |abeled on
t he cover "FOR USE BY OGC-BAL". After consultation with the
CQPHI zant OGC-BAL attorney, the DPCO shall transmt the protest
file to the GSBCA

(1) Rather than furnishing a decision, the contracting officer
shall include astatenent of facts and circunstances and a dis-
cussion of the merits of the protest, as well as conclusions and
reconmendations and docunentary evidence on which they are based.
These statements shall be reviewed by the cognizant ~OGC BAL
attorney before being finalized.
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(2) = (6) Reserved.

(7) The DPCO shall provide all parties with a list of
docunent6 furnished to BCA for in_canera review.

(8) and (9) Reserved.

10)  The coEies of the protest files to be provided to the
DPCO and OGC-BAL shall also contain the document6 or information
specified in 333.104(a) 13) (vii) through ﬁXI 1). The files shall

be assenbled in an orderly manner and include an index of enclos-
ures.

~(c) The cognizant OGC-BAL attorney is responsible for conply-
ing wth the requirenent stated in FAR 33.105(c).

(d) (@) If the protestrequests a suspension of acquisition
authority, the contracting officer nust make this known to the
DPCO, -BAL, and the contracting activity's protest control
officer at the time of the initial telephone notification of the
filing of the protest to afford an opportunity for the DPCO 0OGC-
BAL, principal official responsible for acquisSition (PORA), and
contracting officer to take appropriate action.

(32% If it can be established that the conditions stated in
FAR .105(d)(|)(|8)&and (ii) are present, the contracting officer
shall prepare a D& setting forth the circunstances. The D&F
shal | be concurred in by the cognizant OGC-BAL attorney before
being executed by the PORA (not delegable).

(e) and (f) Reserved.

- (g) If an appeal is to be made by the Departnment regarding a
final decision by the GSBCA, it shall be made by OGC- BAL.

333.106 Solicitation provision and contract clause.

(a) The provision at FAR 522332, Service of Protest, shall
be conpleted by entering the name and conplete nmailing address of
the contracting officer.

(b) Reserved.
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333.203 Applicability.
(a) and (b) Reserved.

(c) The Armed services Board of Contract Appeals (ASBCA? has
been desi gnat ed by the Secretary as the authorized "Board"
hear and determ ne disputes for “the Departnent.

333. 209 Suspected fraudul ent cl ains.

The contracting officer shall subnit ¥ |nstance of a
contractor's suspeCted fraudulent claim to the Ofice of the
| nspector General forinvestigation.

333.210 Contracting officer's authority.

The contracting officer shall refer a proposed final decision
to the Ofice of General Counsel, Business and Adm nistrative Law
Division (OGC-BAL), or the Regional Attorney in the HHS _I egi onal
office servicing the region inwhich the contractln? of ficer is
located, for advice as to the legal sufficiency and Tormat hefore
sending the final decision to the contractor. The contracting
officer shall provide OGC-BAL or the Regional Attorney with the
gg(r:tlsngﬂt documents with the submssion of each proposed final

I Sl on.

333.211 Contracting officer's decision.

Eag 1; Reser ved
a) (2) See 333.210.
(a) (3) = (a)(4) (iv) Reserved

(a)(4)(v) when using the paragraph in FAR 33.211 (a)(4)
the contracting officer “shall ‘insert the words "Armed Servi
before each mention of the term Board of Contract Appeals".

b- c %) Reserved . S
he contractln% officer does not have jurisdiction
to COI’ISI der a claimfromthe contractor over $50,000, unless that
claim has been certified.

();
ces
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(d) = (g) Reserved

(h) At any tinme within the period of appeal, the contracting
officer may nodify or withdraw his/her final decision. If an
appeal fromthe final decision has been-taken to the ASBCA, the
contracting officer will forward his/her recomended action to
CGC-BAL or the cogni zant Regional Attorney with the supplenent to
the contract file which supports the reconmended correction Or
amendnent .

333.212 Contracting officer's duties upon appeal.

(a) Ap[aeal s shall be governed by the rules set forth in the
"Rules Of the Armed Services Board of Contract Appeals", or by
the rules established by the US. Clains Court, as appropriate.

(b) CGC-BAL or the cognizant Regional Attorney is designater
as the Governnent Trial Attorney to represent the Government in
the defense of appeals before the ASBCA. A decision by the ASBCA
will be transnmitted bythe Governnent Trial Attorney to the .
aﬁproprlate contracting officer for conpliance in accordance wth
the asBca’s deci sion.

~(e) If an appeal is filed with the ASBCA, the contracting
of ficer shall assenble afile within 30days of receipt of an
aﬂseal, or advice that an aﬁpeal has been filed, that consists of
a documents pertinent to the appeal, including:

~ (1) The decision and findings of fact from which the appeal
Is taken:

- (2) The contract, including specifications and pertinent
nodi fications, plans and draw ngs;

(3) Al correspondence between the fparties_ pertinent to the
appeal, including the letter or letters of claimin response to
ich the decision was issued:

(4) Transcripts of any testinony taken during the course of
proceedings, and affidavitS or statenents of any wtnesses on the

matter in dispute nade prior to the filing of the notice of
appeal with the Board: and
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(5) Any additional information considered pertinent.

The econtracting of ficer shall furnish the apPeaI file to the
Government Trial Attorney for review and approval. After
?Eproval, the contracting officer shall prepare four copies of

e file, one for the ASBCA, 8ne fcrtr{%eapcpel | ant, one for the

one for ontracting office.

GCovarmmeent Triiadl Attorney, an
(d) . Atall times after the filing of an appeal,  the
contracting officer shall render whatever assistance is requested
by t he Governnent Trial Atorney. Whenan appeal 1s set for
hearing, the concerned contracting officer, acting under the
ui dance of the Government Trial Attorney, shall be responsible
or arranging for the presence of Government W t nesses and
speci fied physical and documentary. evidence at boththe
pmhearing conference and the heafing.

() If a contractor which has filed an appeal with the ASBCA
el ects to accept fully the decision from which the appeal was.
taken, or any nmodification to it, andgives witten notification
of acceptance to the Governnent Trial Attorney Or the concerned
contracting officer, the Government Trial Attorney will notif
the ASBCA of the disposition of the dispute in accordance wth
Rule 27 of the ASBCA

_(£) If the contractor has elected to appeal to the US.
Claims Court, the U.S. Department of Justice wl| re[)_rlelsent t he
Sti

Depart.ment . However, the contracting of ficer shall
coordinate all actions through OGC BAL.

333.212-70 Formats.

(a) The following format is suggested for use in
transmtting appeal files to the ASBCA:

Your reference:

(Docket No.)

&Name _

ecorder, Arned Services Board
of Contract Appeals

Skyline Six ,

5109 Leesburg Pike

Falls Church,” Virginia 22041
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Dear (Nane):

Transmtted herewith are docunents relative to the
3???9' under Contract

the Qumnggh%gn%fgggg;l_Ln accordance wih the
procedures under Rule 4.

The CGovernnent Trial Attorney for this case is

(I'nsand_Administrat Business ____ive
law, Office of General cCounsel, Department of

Avenue., o. . S-0on. _p.c, 20201. Or Regional
AL ornev and office address., dS appropriate).

The request for Paynent of charges resulting from
the processing of fhis appeal should be addressed

to:

(I'nsert name and address of cognizant TInance
office.)

Sincerely yours,

Contracting Officer

.Enclosures

(p) The followng format is suggested for use in notifying
the appel lant that the appeal file was submtted to the asBca:

_ (Contractor Address)

Dear

an appeal file has been conpiled relative to the
i ppeal under Contract No.




HHS Part 333 = Protest, Disputes, and Appeals Page &
Acqui sition Mnual
HHS Transmttal 89.01 (6/14/89)

Di sputes and Appeal s

and has been submtted to the Armed Services Board
of Contract Apﬁeals (ASBCA).  The enclosed
duplicate of the appeal file is identical to that
submtted to the Board, except that contract
domlmlantds which you already have may have been
excl uded.

You may furnish or suggest any additional
information deemed pertinent to the appeal to
the Arnmed Services Board of Contract Appeals
according to their rules.

The ASBCA will provide you with further information
concerning this appeal.

Sincerely yours,

Contracting O ficer
Encl osure
333.213 (bligation to continue perfornance.

(a) The Disputes clause at FAR 52.233-1 shall be used

W thout the use of Aternate |I. However, if the contracting
officer determnes that the Governnment's interest would be better
served by use of paragraph (h) in Aternate |, he/she nust

request approval for its use from the Director, Division of
Acquisition Policy (through normal acquisition channels).

(b) Reserved.
333.214 Contract cl ause.

_ The clause at FAR 52.233-1 shall be used in all
circunstances, except as indicated in 333.213.
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334. 003 Agency head responsibilities.

The Departnent's inplementation of oMB Circular No. A-109
may be found in Chapter 1-150 of the General Admnistration

Manual .
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235,070 Cost-sharing.

335.070-1 Poli cy.

(a) In addition to utilizi ng_ cost-sharing t ype contracts when
required by statute, the desirability of utilizing this type of
contract, when authorized, should al'so be considered under
certain circumstances when not requiredby statute. Contractors
shoul d be encouraged to contribute to the cost of performng
research where there is a probability tha the contractor wll
receive present or future benefits from participation, such as,

i ncreased techni cal know how, training to enpl oyees, acquisition
of equi pment, use of background knowledge i n futdre contracts,

etc. st-sharing is intended .to serve the mutual interest of

t he Governnent and the perform ng organization by helping to
assure efficient utilization of the resources available for the
conduct of research projects and by promoting sound pl anni nlgf and
prudent fiscal policies by the performng organization. cost-
sharing is not required by statute, encour agenent shoul d be

given tOo organi zati ons to contribute to the cost of performing
research under research contracts unless the contracting officer
determ nes that a request for cost-sharing woud not be

appropri ate becauseoft he fol |l ow ng circumstances:

(1) The particul ar research objective or scope of effort for
the projectis specified bythe Governrreqt rather t han prdoeposed
by the performng organization. This would usually I ncl'ude "any
formal Government requests forproposals for a specific project.

(2) The research effort has only minorrel evance to the non-
Federal activities of the performng organization, and the
organization is proposing to undertake the research primarily as
a service to the Government.

() The organization has little or no non-Fed(ej(r)aI our.ces or
funds from which to nmke a cost contribution. Cost-sharing
shoul d generally not be requested if cost-sharing would require
the Governnment to provide funds through some other means SSPcCih
as fees) tO enable theorganizatonto cost-share. It Should be
recogni zed that those organizations which are predom nantly
engaged in research and devel opnent and have little or no
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production or other service activities may not be in a favorable
position to make a coOSt contribution.

(b) Cost-sharing may be negotiated in either of two ways.
When cost-sharing IS negotiated on a contract by contract basis,
the responsibility for negotiating the cost-sharing arrangement
is that of the contracting officer. In the case of
institutional cost-sharing arrangements (see 335.070-4), the
responsibility for negotiating cost-sharing is that of the
Office of the Assistant Secretary for Health. Each research
contract file should show whether the contracting officer
considered cost-sharing appropriate for that particular contract
and, except when an institutional cost-sharing agreement is
applicable, inwhat amount. If cost-sharing was not considered
appropriate) the file must indicate the factual basis for that
decision, ‘e.g., “Because the contractor will derive no benefits
from this award that can be applied to its commercial
activities, cost-sharing is not considered appropriate.” The
contractln? officer may wish to coordinate with the project
officer before documenting this decision.

(e) If the contracting officer considers cost-sharing to be
appropriate for a research contract and the contractor _refuses
to accept this type of contact, the award may be made without
cost-shaking, except when cost-sharing is required by statute,
if the contracting officer -concludes that payment of the full
cost of the research effort is necessary In order to obtain the
services of that particular contractor.

335.070-2 Amount of cost-sharing.

When cost-sharing is required b?/_ statute or determined to be
appropriate, the following guidelines shall be utilized in
determining the amount of cost participation by the contractor,
except where an institutional cost-sharing agreement is
applicable:

(a) Cost participation by educational institutions and other
not-for-profit or nonprofit ‘organizations should normally be at
least 1 percent of the total project cost. In many cases, coste
sharing of less than 5 percent of the total project cost would
be appropriate in view of'the organizations’ nonprofit status
and their normally limited ability to recover the cost of cach
participation from non-Federal sources.
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However, in some cases, it maybe appropriate for educational
institutions to provide a higher degree of cost-sharing, such
as when the cost of the research consists primarily of the
academ c year salary of faculty menbers (or when the equi pment
acquired by the institution for the project will beof signifi-
cant value to the institution in its educational activities).
The-percentages stated above are not intended as a substitution
for those set forth in anylegislation and are not to beused
in lieu ofthose contained in that |egislation.

~ (b) The amount of cost participation by commercial or
industrial organizations should depend to a large extent on
whet her the research effort or resutsare likely to enhance
the performng organization's capability, expertise, or conpe-
titive position, and the value of such enhancement to the
performng organization. It should berecogni zed that those
organi zations which are predomnantly engaged in research and
devel opnment and have little or no production or other service
activities may not be in a favorable position to derive a
monetary benefit from their research under Federal agreenents.
Therefore, cost participation byconmmercial or industrial
.organizations coul d reasonably range fromas little as 1 per-
cent or less of the total project cost, to morethan 50 percent
of the total project cost.

(c) If the performng organization wll not acquire title to
or the right to use inventions, patents, or technical infor-
mation resulting from the research project, it would generally
be appropriate to obtain |less cost-sharing than in cases in
which the performer acquires such rights.

(d) Wien cost-sharing is required bystatute, cost partici-
pation of |ess than 1 percent may bea%proprlate i consistent
W th the provisions ofthe statute, and:

(1) A formal request for proposal is issued;

(2) The contractor proposes to performthe research primarily
as a service to the Government: or

(3) The contractor has little or no non-Federal sources of
funds from which to make a cost contribution.

(e) A fee or profit will usually not bepaid to the per-
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formng organization if the organization is to contribute to
the cost of the research effort, but the anmpunt of cost-sharing
may be reduced to reflect the fact that the organization is
foregoing its normal fee or profit in the research. However,
if the research is expected to be of only mnor value to the

performng organization and if cost-sharing is not required by
statute, it may be appropriate for the performer to nake a
contribution in the form of a reduced fee.-or profit rather than

sharing the costs of the project.

(£) The organi zation's participation may be considered over
the total term of the przject so that a relatively high contri-
bution in one year may b é offset by a relatively low contribu-

tion in another.

{g) Arelatively |ow degree of cost-sharing may be appro-
priate if, in the view ofthe operating divisions or their
subordinate elenments, an area of research requires special
stimulus in the national interest.

(h) In the final analysis, the amunt of cost participation
should reflect the nutual agreement of the parties, provided
that it is consistent with any statutory requirements.

335.070-3 Method of cost-sharing.

Cost-sharing on individual contracts may be acconplished
either by a contribution of part orall of one or nore elenents
of allowable cost of the work being performed, or by a fixed
amount or stated percentage of the total allowable costs of the
proj ect. Costs so contributed may not be charged to the Govern-
ment under any other grant or contract (including allocations
to other grants or contracts as part of any independent research
and devel opment progran.

335.070-4 Institutional cost-sharing agreenents.

(a) An institutional cost-sharing agreement covers the
a|g_|gregate of some or all of the research projects supported by
HHS research contracts and grants at a given performng organi-
zation. Wth respect to contracts, these agreenents wll apply
only to cost-sharing type contracts resultiny fromunsolicited
proposal s and awarded w thout fee or profit. Eigibility for
Institutional cost-sharing agreenents is [imted to nonprofit
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institutions of higher education and other public or private
nonprofit or not-for-profit organizations. Usually, a single
agreement will cover all applicable research projects at a given
performng organization; however, in unusual cases, separate
agreements for individual departments or locations of the
performng organization nmay be negotiated if deemed advantageous.

ﬁb The institutional cost-sharing agreenents establish an
overall "sharing ratio applicable to the aggregate of all covered
projects. Individual awards wll incorporate the institutional
agreenment by reference, but wll not establish a specific sharing
ratio for the individual project. The amount of sharing on any
particular project will therefore be left to the discretion of
the performng organization, and relatively high contributions on
sone projects may offset relatively low contributions on other
projects, provided that the agreed aggregate contribution is made
during each ofthe contractor's fiscal years, and a contribution,
even if nomnal, is made to each covered project.

(c) The Public Health Service shall be responsible for
negotiating all HHS institutional cost-sharing agreenents.
Agreenents, when negotiated, will be binding upon all HHS
activities. Eligible contractors wshing to negotiate o
institutional cost-sharing agreenents should contact the Division
of Gants and Contracts, Ofice of Resource Minagement, Public
Health Service, Room 18 A 19, parklawn Building, 5600 Fishers
Lane, Rockville, Mryland 20857.

(1) Al necessary inplenenting instructions to cover
matters such as content of proposals, format of agreements,
docunentation, etc. shall be issued by the Public Health Service,
subject to the prior approval of the Ofice of Acquisition and

Grants Managenent.

~(2) The Public Health Service shall provide the Ofice of
Acquisition and Gants Mnagement and the Departnent's operating
divisions wth current listings of all institutional cost-sharing
agreenents, indicating the date on which they becone effective
Wth respect to contracts. Copies of individual agreements will
be made available to the Department's other activities upon
request. Each activity shall designate only one individual who
shall be authorized to make such requests.
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(d) The anmpunt of cost-sharing negotiated under an
institutional cost-sharing agreement wl be determned in
accordance with the appropriate guidelines contained in “A Quide
to Institutional Cost Sharin‘? Agreements@® issued by the Office of
Resource Managenment, PHS. he "extent to which the perform ng
organi zation shared in the costs of HHS-sponsored research in the
past, and its anticipated ability to do so in the future, should
al so be taken into account.

335.070-~5 Contract cl auses.

Clauses for cost sharing in individually negotiated
contracts or under institutional agreenents are set forth in
352. 232-71.

335.070-6 Contract award.

In consonance with the Departnment's objectives of
competition and support of the small business program award of
contracts should not be nade solely on the basis of ability or
willingness to cost-share. AwardS should be made primarily on
the contractors's conpetence and only after adequate conpetition
has been obtained anong |arge and small business organizations
whenever possible. The offeror's wllingness to share costs
should not be considered in the technical evaluation Frocess but
as a business consideration, which is secondary to selecting the
best qualified source.
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337.101 Definitions.

"Service contract.”" A contract may require the furnishing of both
property and services, such as a research and development contract which
requires a final report. Ina case such as this, this subpart will
apply f0the extent that the furnishing of services is involved. Other
examples of service contracts include training and education, surveys
and data collection, data processing, medical services, a stenographic
services.

337.103 Contracting officer responsibility.

(a) Reserved.

(b) Contract actions for the services of experts and consultants are
also exempt from the requirements-of FAR 37.103(a)(3); they are to be
certified in accordance with the provisions in General Administration
Manual Chapter 8-15.

(c) For negotiated acquisitions, the determination shall be included
as a statement in the negotiation memorandum. For sealed bid acquis-
itions, the determination shall be included as a separate statement in

the contract file.

(d) In most cases, gathering the infonnation and data on which to
base the determination should be a joint effort between contracting and
program personnel. The contracting officer shall request the advice of
the Office of Genera? Counsel and/or the personnel office before pro-
cessing any request to acquire services if there is doubt as to whether
an employer-employee relationship would be involved in performance of
the contract.

337.104 Personal services contracts.

(a) As indicated in FAR 37.104, the paramount consideration in
determining if an employer-employee relationship exists is the presence
of direction or supervision by Government personnel of contractor
employees, as a result of either the inherent nature of the service or
the manner in which the service is provided. A personal service
relationship exists if this direction or supervision is necessary to:
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(1) Adequately protect the Government's interest;
(2) Retain control of the function involved; and/or

(3) Retain full personal resoonsibility by a duly authorized Federal
officer or employee for the -function-supported.

(b) Reserved.
(c) (1) Reserved.

(2) The dearee of supervision necessary to establish an employer-
employee relationship iIs relatively continuous, close supervision.
Sporadic supervision is not sufficient to constitute an employer-
employee relationship. (In determining whether the Government rather
than the contractor exercises "relatively continuous, close supervision
of contractor personnel, the fact that an engineer, for example, may
require less supervision and may exercise more independence of judgment
than a food service worker is not i1tself determinative. If the
Government takes over that degree of supervision that the contractor
would otherwise exercise over either individual, the relationship
created between the Government and either individual is tantamount to
that of employer and employee.)

(d) The likelihood of the existence of an employer-employee relation-
ship increases as the number and extent of the elements in FAR 37.104(d)
increases. However, the mere existence of these elements does not
constitute an employer-employee relationship unless continuous, close
supervision exists. In determining the presence of the referenced
elements, relevant factors including the following shall be considered:

(1) The nature of the work.

(i) If the Government can use Federal personnel to perform the
required work, or If the Government has rights to the specialized
knowledge or equipment which is needed to perform the work;

(i1) Whether the services represent the discharge of a Government
function which calls for the exercise of personal judgment and
discretion on behalf of the Government (This factor, if present in
sufficient degree, may alone render the service personal in nature.);
and/or



HHS Part 337 = Service Contracting Page 3

Acqui sition Manual
HHS Transmittal 84.01 (4/1/84)

Service Contracts e« GCeneral

(iii) 1f the services are to be a one-tine occurrence
(or a continuing requirement of short term duration).

(2) Contractual provisions concerning the contractor's

enpl oyees.
(i) To what extent the Government specifies the qualifica-

tions of, or has the right to approve, individual contractor
enpl oyees (other than the Government's right to approve or

di sapprove new key personnel, renove key personnel, grant or
deny security clearances, and provide for necessary health
qualifications.) (Also, it is pernmissible for the Governnent

to specify the, technical and experience qualifications of
contractor enployees, if this is necessary to assure satisfac-

tory perfornmance.);

(ii) To what extent the Government can assign tasks to, and
prepare work schedules for, contractor enployees during perform
ance of the contract. (This does not preclude inclusion in the
*ontract of work schedules for the contractor - but not indivi-
ual enployees - or the establishment of a time of perfornmance
‘for orders issued under a requirenents or other indefinite

delivery-type contract.);

(iii)  To what extent the Governnent can supervise or control
the nethod in which the contractor perforns the service, the
nunber of people that will be enployed, the specific duties of
i ndividual enployees, and simlar details. However, it is
permssible to require that contractor enployees conply with
regul ations for the protection of life and property. Al'so, it
Is permssible to recoomend a specific nunber of people the
contractor may enploy, if this 1s necessary to assure perform
ance: but in that event, the contract nust specify that this
does not in any way mnimze the contractor's obligation to use
as m‘;my enpl oyees as are necessary for proper contract perform
ance. ):

(iv) If the Governnent can review performance of each indivi-
dual contractor enployee (as opposed to reviewing the final
product after conpletion of the work.); and/ or

(v)y If the CGovernnent has the right to have contractor
enpl oyees renoved fromthe job for reasons other than m scon-
duct or security.
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(3) Oher provisions of the contract.

(i) Whether the contractor undertakes a specific task or
project that is definable either at the inception of the con-
tract or at sone point during performance, or whether the work
is defi ned on a day-to-day basis. (However, this does not
preclude use of a requirenents or other indefinite delivery-type
contract, provided the nature of the workis specifically "de-
scribed in the contract, and orders are formally issued to the
contractor rather than to individual enployees.);

(ii)  Wether paynment will befor results acconplished or
solely according to time worked. (This is a factor which mght
beuseful in a doubtful case, but should not in itself create
doubt about services which are otherw se clearly nonpersonal.);

and/ or

(iii) \Wether Government office or working space, facilities,
equi prent, and supplies wll be used for contract perfornance.
(This is a factor which maght be useful in a doubtful case, but
should not in itself create doubt aboutservices which are

otherwse clearly nonpersonal.).

(4) Admnistration of the contract.

(i) If contractor enployees are used interchangeably wth
Gover nment personnel ; and/or

(ii) If contractor enployees are integrated into the Govern-
ment's Or gani zational structure.

(e) and (f) Reserved.

(g) The follow ng are exanpl es of personal and nonpersonal
services, butare illustrative only and are not to be used as
the basis for determnation in any specific case.

(1) The follow ng are exanples of personal services con-
tracts:

(i) A contract to furnish ordinary, day-to-day, stenographic
and secretarial services in a CGovernment office under direct
Government  supervi sion.

(ii) A ~~ntract for the testing of a substance where the
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project officer visits the contractor's facility several times
each week to consult with the principal investigator, review
data, specify methods of quality control, specify testing to be
done, and provide instruction to investigators.

(iii) A contract for the performance of a function which
managenent rmust perform in order to retain essential control
over the conduct of agency prograns (e.g., negotiating con-
tract anounts).

(2) The follow ng are exanpl es of nonpersonal services
contracts:

(i) A contract for technical assistance work requiring
SﬁeCIaHZGd equi pment and trained personnel wunavailable to
the Government. The contractor perforns work described in
the contract free of Government supervision, and does not
act on behalf of the Governnent.

~(i1) A contract with an individual for delivery of lectures
wi thout Government supervision (even if they are to be given
on specific dates, or on specialized subjects, or if paynent
will be by the hour).

(i) A fixed price contract for janitorial services
whi ch provi des forspecific tasks to be performed in specific
places, free of Governnent direction, supervision, and control
over the contractor's enployees.

(iv) A research and devel opnent contract ﬂrovi ding for a
| evel of effort which will beperforned by the contractor
I ndependent of Government direction, supervision, and control.

337.109 Services of quasi-mlitary arned forces.

As distinguished in FAR 37.109, solicitations for protective
services shall include the followng certification:

"The bidder/offeror certifies it is not adetective
agency , nor an enployee of such agency as contenplated
by 5 US. C 3108."
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337.204 Policy.

CGeneral Administration Mnual Chapter 8-15 prescribes policies
and procedures concerning approvals required before contracting
for expert or consulting services.

{a) = (d) Reserved.

(e) Services of experts or consultants may be acquired by
contract only when:

(1?] The services will benonpersonal in nature, are critical
to the planning, development, operation, or evaluation of a

Department program cannot be acconplished by Governnment enpl oy-
ees, and are economically avail able from the private sector; or

(2) The performance of the work by a consultant is directed
hy statute.

337.270 Consulting services reporting.

The clause set forth in 352.237-70 shall beincluded in every
contract for expert or consulting services.
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339.7001 ADP clearances.

In accordance with Chapter 4-10 of the HHS Information
Resources Management (IRM Manual, the Ofice of Infornation
Resour ces Managenent ?C]RM,OASI\/B-CB, is responsible for the
review and approval of all requests for proposed automatic data
processing (ADP) systems and nodifications to existing ADP
systens which require the acquisition of ADP hardware, software
packages, and services, and telecomunications equipment, which
exceed the dollar thresholds stated in Chapter 4-10.

(a) It is the responsibility of the program office to obtain
witten approval from OIRM on proposed ADP acquisitions which
exceed the thresholds stated in Exhibit 4-10-A of Chapter 4-10
prior to submtting the request for contract to the contracting
activity.

b) The O RM approval docunent (delegation of procurenent
authority (DPAZ)) I's to be attached to the request for contract
when it is submtted by the program office to the contracting
activity. The contracting activity shall not issue a
solicitation based on the request for contract until a properly
executed approval docunent (DPA) is obtained.

339. 7002 ADP systems security.

(a) Program responsibilities. Wienever a proposed contract
action requires the design, developnent, naintenance, or use of
an ADP system or the use of ADP resources, the program office is
required to designate a responsible individual to serve as the
ADP system manager who is to ensure, in coordination with the
cogni zant systems security officer, that ADP security
requirements are net and that each contractor maintains an
acceptable security program  The project officer is responsible
for setting forth the specific portions of Part 6, ADP Systens
Security, of the HHS IRM Manual which are applicable to the
instant acquisition.

(b) Contracting responsibilities.

(1) The contracting officer is responsible for ensuring that a
certification of ADP systenms security requirements, signed by
both the ADP system manager and the ADP systems security officer,
is submtted with the request for contract. The contracting
officer shall not initiate action on the request for contract
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until the properly executed certification is received. The
certification will state that the security requirenments specified
are reasonably sufficient for the intended application and that
they comply with current Federal and HHS conputer security
policies, procedures, standards, and guidelines.

(2) Wien developing the request for proposals, the contracting
officer shall include in the technical proposal instructions a
statement requiring that the offeror present a detailed outline
of its proposed ADP system security program which conplies wth
the requirements of the statement of work and applicable portions
of Part 6, ADP Systens Security, of the HHS |IRM Manual.

(3) The contracting officer shall include a special provision
reading substantially as follows in all applicable solicitations
and resultant contracts:

The Contractor agrees to conply with the ADP system
security requirements set forth in the statenent of
work and ap?licable ortions of Part 6, ADP Systens
Security, of the HHS IRM Manual. The Contractor
further agrees to include this provision in any
subcontract awarded pursuant to this prine contract.

(4) The contracting officer shall ensure that a properly
executed certification confirmng that the offerors conply wth
the necessary security requirenents is attached to the technical
evaluation report received from the evaluation panel before
proceeding with the acquisition process. This ‘certification nust
be countersigned by the officials designated in paragraph (1)
above and nust contain a simlar statenment of conpliance.
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Postaward Orientation

342.504 Postaward letters.

To the extent practicable, contracting officers should use
letters to acconplish postaward orientation objectives. A
postaward orientation conference should only be arranged when
| etters cannot resolve key issues.
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I ndirect Cost Rates

342.705 Final indirect -costrates.

The Director, Division of Cost Allocation of the Regional
Adm nistrative support Center within each HHS regional office
has been delegated the authority to establish indirect cost
rates, research patient- carerates, and, as necessary, fringe
benefit, conputer, and other special costing rates for use in
contracts and grants awarded to State and local governnents,
colleges and universities, hospitals, and other nonprofit

organizations.
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342.7001 Purpose.

Contract monitoring is an essential element of contract ad-
mnistration and the acquisition process. This subpart de-
scribes the Departnent's operating concepts regarding contract
monitoring, pertornmed jointly by the project officer and the
contracting officer, to ensare that the required nonitoring is
perfornmed, tinmely renmedial action istaken when necessary, and
a determnation is made that contract objectives have been net.

342.7002 Contract monitoring responsibilities.

(a) Upon execution of the contract, the mutual obligations
of the Governnent and the contractor are established by, and
limted to, the witten stipulations in the contract. Unl ess
authorized by the contracting officer, HHS personnel shall not
direct or request the contractor to assume any obligation or
take any actions not specifically required by the contract.
Only the contracting officer may inpose a requirenent which
will result in a change to the contract. Al contract changes
" nust be directed in witing or confirnmed in witing by the
contracting officer.

(b) The contracting officer is responsible for assuring
conpliance with all terms of the contract, especially the
statutory, legal, business, and regulatory provisions. \Wether
or not a postaward conference is held, the contracting officer
shall inform the contractor by letter (if not already sti pul at ed
b¥ contract provisions) of the authorities and responsibilities
of the Governnent personnel wth whom the contractor will be
dealing throughout the life ofthe contract.

(c) The contracti nP of ficer must depend on program technical,
and ot her personnel for assistance and advicein nonitoring the
contractor's performance, and in other areas of postaward ad-
mnistration, The contracting officer must assure that responsi-
bilities assigned to these personnel are understood and carried
out. The individual roles and corresponding responsibilities
typically involve, but are not limted to, the follow ng:

(1) The rol e of program and technical personnel in noni-
toring the contract to assist or advisethe contracting officer
(or act as his/her representative when so designated by the
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contracting officer) inactivities such as:

(i) Providing technical nmonitoring during contract perform
ance, and issuing letters to the contractor and contracting
officer relating to delivery, acceptance, or rejection in
accordance with the terms of the contract:

(i) Assessing contractor performance, including inspection
and testing of products and eval uation of reports and dat a;

(i) Recommendi ng necessary changes to the schedule of work
and period of performance I1n order to acconplish the objectves
of the contract. This shall Dbe acconplished by a witten
request to the contracting officer, together wth an appropriate
justification and funds availability citation:

~{iv) Reviewing invoices/vouchers and recommending approval/
di sapproval action bythe contracting officer, to include |
comment s regardi ng anyt hing unusual discovered in the review;

{v) Review ng and recommendi ng approval or di sapﬁroval of
: sgbcontracts, overtime, travel, and key personnel changes:
an

(vi) Participating, as necessary, in various phases of the
contract closeout process.

(2) The role of the project officer in performng required
aspects of the contract r_mnitoring% process. In addition to
those applicable activities set forth in (c)(l) above the
project officer shall:

(i) Submt periodic reports to the contracting officer that
concisely explain the status of the contract, and include
recommended actions for any problems reported. Provide the
contracting officer wth written notification of evaluation and
aPprovaI / di sapproval of contract deliverables and of conpletion
of tasks or phases, The contracting officer wll, in turn,
provide the contractor with witten notification of approval or
di sapproval wunless the responsibility has been delegated by the
contracting officer, in which casethe person responsible for
such action will notify the contractor and provide a copy to
the contracting officer for inclusion in the contract file:

(i) Mnitor the technical aspects of the contractor's
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business and technical progress, identify existing and potential
problens that threaten performance, and imediately inform the
contracting officer of deviations from contract objectives, or
from any technical or delivery requirements, so that renedial
measures may be instituted accordingly;

(iii) Provide imediate notification to the head of the
program office responsible for the program whenever it is
determned that program objectives are not being net, together
wth specific recommendations of action to be taken. A copy of
the project officer's report and recommendations shall be
transmtted to the contracting officer for appropriate action:

. (iv) Submt, wthin 120 days after contract conpletion, a
final ‘assessment report to the contracting officer. ~The report
should include an analysis of the contractor's performance,
including the contract and program objectives achieved and
mssed. ~ A copy of the final assessment report shall be forward-
ed to the head of the program office responsible for the program
for managenent review and followp, as necessary; and

(v) Acconpany and/or provide, when requested, technical
Support to the HHS auditor in the conduct of floor checks.

(t3 The role of the contract admnistrator, auditor, cost

anal yst,” and property admnistrator in assisting or advising the
contracting officer In postaward admnistration activities such

as:

(i) Evaluation of contractor systems and procedures, to
i nclude accounting policies and procedures, ,ourchasing olicies
and-practices, property accounting and control, wage and salary
p{ans and rate structures, personnel policies and practices,
etc.:

(ii) Processing of disputes under the Disputes clause and
any resultant appeals:

(iii) Mdification or termnation of the contract: and

. (iv) Determnation of the allowability of cost charges to
incentive or cost reinbursenent type contracts and progress
paynents under fixed-price contracts. This is especially

| nportant when award is made to new organizations or those wth
financial weaknesses.
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(d) The contracting officer is responsible for assuring
that contractor performance and contract nonitoring are carrred
out in conformance with contract provisions. If performance is
not satisfactory or if problems are anticipated, it is essential
that the contracting officer take immediate action to protect the
Government's rights under the contract. The contracting officer
shall notify his/her immediate supervisor of problens that cannot
be resolvedwi thin contract limtations and whenever contract or
program objectives are not net. The notification shall include a
statenent of action being taken by the contracting officer.

(e) Contract cost and nanpower reporting shall be required
on all cost-reinbursenent type contracts financed under letter of
credit or Departmental Federal Assistance Financing System
(DFAFS) methods of paynent regardless of dollar value, and on all
other cost-reinbursement type contracts of $100,000 or nore.

Fi nanci al reportin% may be required on cost-reinbursement con-
tracts under $100,000, when financed by other than the letter of
credit or DFAFS nethods, but only if it is necessary for effec-
tive contract admnistration. Financial and nmanpower infornation
may be subnmitted either as a separate contract financial report
or as an addendum to a public voucher, as prescribed by the
contracting officer. Frequency, format (including instructions),
extent, structure (including cost elements and |abor categories),
and distribution of reporting fall wthin the discretion of the
contracting officer. The contracting officer shall set forth
financial reporting requirements in all applicable RFPs and
contracts, shall [imt the requirenents to those necessary for

ef fectual costand manpower nmanagenent of the contract, and shall
avoid the use of reporting requirements that are unduly burden-
sone on the contractor.

342.7003. Wthholding of contract paynents.
342. 7003-1 Policy

(a) Al solicitations and resultant contracts shall contain
a wthholding of contract paynents clause and an excusable delays
clause or a clause which incorporates the definition of excusable
del ays. These clauses are contained in the Department's contract
general clauses.
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(b) The transmttal letter used to qonvez_ the contract to
each contractor shall contain a notice which highlights the
clontractor's agreenent with the wthholding of contract paynents
cl ause.

(c) No contract payment shall be made when any report
required to be submtted by the contractor is overdue, or the
contractor fails to perform or deliver work or services as
required by the contract.

(d) The contracting officer shall issue a ten-day cure
notice or initiate appropriate termnation action for any failure
in the contractor's performance as stated in the preceding
paragraph (c).

342.7003-2 Procedur es.
(a) The contracting officer is responsible for initiatin

imediate action to protect the Government's rights whenever the
contractor fails to conply with either the delivery or reporting

provisions of the contract. Compliance with the reporting
provisions includes those reports to be submtted directly to the
paynent offi ce. If such a report is not submtted on time, the

C?Ptracting officer is to be notified pronptly by the payment
of fice.

(b) Wien the contract contains a termnation for default
clause, the contractor's failure to either submt any required
report when due or performor deliver servicesor work when
required by the contract is to be considered a default in
performance. In either circunstance, the contracting officer is
to immediately issue a formal ten-day cure notice pursuant to the
default clause. The cure notice is to follow the format
prescribed in FAR 49.607 and is to include a statement to the
effect that contract paynments will be withheld if the default is
not cured or is not determned to be excusable.

1) If the default is cured or is determned to be
excusable, the contracting officer is not to initiate the
wi t hhol ding action.

(2) If the default is not determned to be excusable or a
response is not received within the allotted time, the contrac-
ting officer is to initiate wthholding action on all contract
paynents and is to determne whether termnation for default or
other action would be in the best interest of the Governnent.

(O Wen the contract does not contain a termnation for
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default clause, the contractor's failure to either submt any
required report when due or perform or deliver services or work
when required by the contract is to be considered a failure to
perform In either circunmstance, the contracting officer is to
I mediately issue a witten notice to the contractor specifying
the failure and providing a period of ten days, or a |onger
period as determned necessary by the contracting officer, in
which the contractor is to cure the failure or establish an
excusable delay. The contracting officer is to include a
statement in the witten notice to the effect that contract
paynents will be wthheld if the failure is not cured or is not
determned to be excusable.

(1) If the failure is cured or is determned to be
excusable, the contracting officer is not to initiate the
wi t hhol di ng acti on.

(2) If the failure is not determned to be excusable or a
response is not received within the allotted tine, the contrac-
ting officer is to initiate withholding action on all contract
paynents and is to determne whether termnation for convenience
or other action would be in the best interest of the Government.

(d) The contracting officer should consult FAR Subpart 49.4
for further guidance before taking any of the actions described
in this section.

342.7003-3 Wthholding paynents.

(a) Wen making the determination that contract paynents
should be withheld in accordance with the Wthholding of Con-
tract Paynents clause, the contracting officer is to immediately
notify the servicing finance office in witing of the determna-
tion to suspend paynents. The notice of suspension is to con-
tain all elenents of information required by the paynment office
to plropotlarly identify the contract and the applicable accounts
i nvol ved.

(b) The contracting officer is to imediately notify the
contractor in witing that paynments have been suspended until the
default or failure is cured.

(c) Wien the contractor cures the default or failure, the
contracting officer is to immediately notify, in witing, all
recipients of the notice of suspension that the suspension is to
be lifted and contract paynents are to be resuned.

(d) When exercising actions regarding the wthholding of
paynent pr.~zdures, the contracting officer nust be careful not
to waive any o~ the e~roxamant's rights when corresponding with

the _sontracto., or when tueking any other actions.
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Adm nistrative Actions for Cost Overruns

342. 7100 Scope of subpart.

This subpart sets forth the procedures to be followed when
a cost overrun is anticipated; i.e., the allowable actual
cost of performng a cost-reinbursement type contract is
exp{acte? to exceed the total estimated cost specified in the
contract.

342. 7101 Applicability.

This subpart applies to the admnistration O cost=-
rei nbursement type contracts and the cost-reinmbursenment Por-
tion of other types of contracts. Nothing in this subpar
shall Dbe construed to relieve contractors from conpliance
with the Limtation of Cost clause or any other provisions
of contracts.

342. 7102 Ceneral .

Rei mbursenent for costs incurred under cost-reinmbursenent
‘contracts shall not exceed the amount of funds obligated by the
contract, unless increased by the contracting officer. cost
overruns shall be held to an absolute mninmm conpatible wth
acconplishnent of the statenment of work.

342. 7103 Contract adm nistration.

342. 7103-1 Ceneral .

upon receipt of information that a contractor's accunulated
cost and-projected expenditures will exceed the limt of funds
obligated by the contract, the contracting officer shall coordi-
nate immediately with the appropriate program office to deter-
m ne whether the contract should be nodified or termnated. If
the contracting officer receives information from a source
other than the contractor that a cost overrun is anticipated,
the contracting officer shall verify the information wth the
contractor, and remnd the contractor of the notification
requirenents of the Limtation of Cost clause.

342.7103-2 Procedures.

(a) Upon notification that a cost overrun is anticipated,

s



HHS part342 - Contract  Administration Page 2
Acqui sition Mnual
HHS Transmittal 84.01 (4/1/84)

Adm nistrative Actions for Cost Overruns

the contracting officer shall inform the contractor to submt
a request for additional funds which is to include:

{1) Name and addr ess ofcontractor.
(2) Contract nunber and expiration date.

(3) Contract item(s) and anount(s) creating the overrun.

(4) The elenments of cost which changed fromthe original
estimate (i.e., labor, material, travel, overhead, etc.) to be
furnished in the followng format:

(i) Oiginal estimte,

(it)  Costs incurred to date,

(iii) Estimated cost to conpletion,
(iv) Revised estimate, and

(v) amount of adj ust nent.

(5) The factors responsible for the increase, i.e., error in
estimate, changed conditions, etc.

(6) The latest date by which funds nust be available for
comitment to avoid contract slippage, work stoppage, or other
program inpairnent.

(b)y Wien the contractor submts anotice of an inpending
overrun., the contracting officer shall

(1) I'mediately advise the appropriate program office and
furnish a copy of the notice and any other data received

(2) Request audit or cost advisory services, and technical
support, as necessary, for evaluation of infornation and data

received: and

(3) Maintain continuous followup with the pro%ran1office In
order to obtain a tinely decision as to whether the work.under

the contract should be continued and additional funds provided,
or the contract terminated. The decision of the programoffice

nmust be supported by anappropriate witten statenent and
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funding authority, or a formal request for termnation, when
appl i cabl e. After a programmng and funding decision is received
from the program office, the contracting officer shall pronptly
notify the contractor in witing that:

(i) A specified anount of additional funds has been allotted
to the contract by a contractual instrunent; or

(i)  work wll be discontinued when the funds allotted to
the contract have been exhausted, and that any work performed
after that date is at the contractor's risk; or

(iii)  The Governnent is considering whether additional funds
should be allotted to the contract and will notify the contrac-
tor as soon as possible, but that any work performed after the
funds then allocated to the contract have been exhausted is at

the contractor's risk.

Timely, formal notification of the Governnent's intention is
essential in order to preclude l[oss of contractual rights in
the event of dispute, termnation, or [litigation.

(c) If program requirenments permt, contracting officers
should refrain fromissuing anycontractual docunments which
Wil require new work or an extension of time, pending resolu-
tion of an overrun or additional fund request.

342. 7104 Contract nodifications.

(a) Mdifications to contracts containing the Limtation of
Cost clause shall include either:

(1) A provision increasing the estimated or ceiling amount
referred to in the Limtation of Cost clause of the contract
and stating that the clause will thereafter apply in respect to
the increased anount; or

(2) AJ)rovi_sion stating that the estimated or ceiling anmunt
referred to in the contract i s not changed by the nodification
and that the Limtation of Cost clause will continue to apply

with respect to the anmount in effect prior to the modification,

(b)y A fixed-fee provided in a contract shall not be changed
when funding a cost overrun. Changes in fixed-fee will be nade
only to reflect changes in the scope of work which justify an
increase or decrease in fee.
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Subpart 342.72

Paynents to Contractors

342. 7200 Scope of subpart.

Thi s subpart prescribes policies and procedures relating to
(a) the requirements ofthe Pronpt Paynent Act (Public Law
97-177), (b) the inplenentation of P. L. 97-177 by the Ofice

of Managenment and Budget (OMB) CGrcular No. A 125, (c) invoice
requi rements and matters concerning payments to contractors, and
(d) wire transfer payment procedures.

342. 7201 Definitions.

"The terms used in this subpart have the meanings set forth
below:

"Aﬁplicable interest rate' nmeans the interest rate established
by the Secretary of the Treasury under Section 12 of the Con-

tract Disputes Act of 1978 (41 U S.C 611).

"Business concern (Contractor)" nmeans any person or organiza-
tion engaged in a profession, trade or business; and nonprofit
entities ?i ncluding State and local governnents, Federally
recogni zed Indian Tribal governnents, and educational institu-
tions, butexcluding Federal entities) operating as contractors.

"Contract" means any enforceable agreenent, including renta
and |ease agreenents and purchase orders. This definition also
includes basic ordering agreements, blanket purchase agreements
gnd_othe% types of agreements under which calls or orders may

e issued.

"Designated paynment office" neans the place named in the
contract where invoices wll be forwarded for paynment, or in
certain instances, for approval.

oll| Due date" means the date on which Federal paynent should be
made.

"Discount date" means the date by which, if paynent is made,
a specified di scount can be taken.

"Payment date" neans the date on which a check for paynent is
dated or a wre transfer of funds is nade.
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“"Proper invoice" nmeans a bill or witten request for paynent
provi ded by a business concern for property delivered or ser-
vices rendered. A proper invoice nust contain the data required
by the contract.

"Recei pt of invoice" means the later of:

-- The date a proper invoice is actually received in the
designated paynent office, or

-- The date on which HHS accepts the property or service.

"Receiving report" means witten evidence of acceptance of
property or services by the designated receiving official.
Receiving reports nust neet the requirenents of 342.7205-1.

" Dctlasi gnated receiving official" means the individual desig-
nat ed:

-- Pursuant to § 103-27.5018 of the HHS Materiel Managenent
Manual to receive property for his/her activity, or

-- In the contract, e.g., the project officer, or by the
agency to accept services rendered under a contract.

"Fiscal office" means the office responsible for: (a) deter-
mning whether interest penalties are due a contractor and, if
so, the amount, (b) determ ning whether an invoice offers a
financially advantageous discount, (c¢) nmaintaining records for
and subm ssion of pronpt paynment reports tothe Deputy Assistant
Secretary, Finance (pasp), ASMB, OS, and (d) processing paynents
to the Treasury Department to allow for paynent to a contractor
when due.

342.7202 Policy and responsibilities.

(a) Each oepIv and STAFFDIV head and regional director is
responsi bl e for ensuring tinmely paynment andthe paynment of
Interest penalties when required.

{(b) Contracting officers shall include paynment provisions in
all contracts and purchase orders and, when necessary, partici-
pate in the processing of invoices in a timely manner so that
paynment may be nmade as cl ose aspossible to, but not later
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than, the due date or, if appropriate, the discount date.
Payment will be based on receipt of proper invoices and satis-
factory performance of contract terns.

(c) Notice of an apparent error, defect, or inpropriety in
an invoice shall be given to a business concern within 15 days
of receipt of an invoice (3 days for neat or neat food ]products
and 5 days for perishable agricultural conmodities). he
notice shall be suitably docunented.

(d¢) OPDIV and STAFFDI V heads and regional directors shall
ensure that recei pt and acceptance are executed aspronptly as
possi bl e. Receiving reports shall be forwarded in tine to be
received by the designated paynment office by the fifth business
day after acceptance, unless other arrangenents are made.

Desi gnat ed _pa?;mant offices shall stanp receiving reports and
involices with the date received in those offices.

(e) Any OPDIV, STAFFDIV or regional office which acquires
property or services from a business concern, but which does
not make paynent for each conplete delivered item of property
. or service by the required payment date, shall pay an interest
Bgnalty to the business concern as provided in the Paynent Due

te clause in the contract.

(£) It is the policy of the Governnent to defer paynent
until as close as admnistratively possible to the due date for
payment or, if appropriate, the discount date. In addition,
payments shall not be expedited to earn discounts for early
;%ayment unless discounts are determned to be econom cal.

hese practices will tend to maximze cash balances available
to the Treasury, reduce the need for borrowing, and thus contri-
bute to lowering the public debt.

(g) |f a business concern offers an activity a discount from
the amount otherwise due under a contract for property or
services in exchange for paynent within a specified period of
time, the activity may make paynment in an anount equal to the
discounted price only if payment is nmade within the specified
period of time. Each activity which violates this provision
shal| pay an interest penalty on any anount which remains
unpaid and on which the agency failS to correct the underpaynent
within 15 days of the expiration of the discount period (3 days
for meat and neat food products, and 5 days for perishable
agricultural  comodities).
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(n) Interest penalties wll be paid wthout the need for
busi ness concerns requesting them except as provided in
342. 7205-S. Interest penalty payments wll be absorbed within
funds available for the admnistration or operation of the
program for which the penalty was incurred.

342. 7203 Exenpti ons.

The Frovjsions of this subpart 342.72 are not applicable to
the followng types of contracts:

(a) Contracts when paynments are made for financing purposes
before receipt of conplete delivered itenms of property or
servi ce.

(b) Contracts for utilities (gas, water, electricity, etc.1
that include provisions for late paynent charges established by
tariff or State regulatory conm ssions.

(c¢) Informal contracts for the purchase of wutilities under
a tariff when the tariff provides tor |ate paynment charges.

(d) Cost-reinbursenent contracts are exenpt from the clause
required by 342.7204, but nust contain the clause required by
342.7205-(1)(d).

342. 7204 Contract clause = general.

The contracting officer shall insert the clause at 352.242-72,
Interest on Overdue Paynents, 1in solicitations and contracts
unl ess exenpted by 342. 7203.

342.7205 Paynment ternms in contracts.

342.7205-1 General requirenents.

The contracting officer shall include the Government's terns
of paynent in each nonexenpt contract and purchase order (see
342.7203) in accordance with the guidelines in this section.
The cl auses established by this section may benodified provided
the basic features are included in the payment terns. For
exanple, the contracting officer may nodify the clause to pro-
vide for special billing instructions or other admnistrative
matters or t0 allow for a due date for paynment beyond 30 days
if, in consultation with the designated receiving official, it
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is determned that the property or services may require addi-
tional time forinspection review (see 342.7205-3(c¢)).

(a) Paynment due dates based on receipt of invoices under
purchase orders and fixed-price type contracts.

(1) The contracting officer should insert the clause at
352.242-73, Invoice Paynent, in solicitations and contracts
when invoices required to be furnished bycontractors may be
recei ved before the Governnent has had an opportunity to in-
spect and accept the supplies or services. I't shall be stipu-
lated in the payment terns that paynent will be due on the
| ater of receipt of the invoice, or acceptance of the supplies

or services.

(2) The contracting officer should insert the clause at
352.242-74, Paynent Due Date, in solicitations and contracts
when invoices may be required to reflect that delivery (or
perfornance% and acceptance has already occurred. Thi s
would be the situation in the case of supplies purchased on
an fo.b. origin basis, wth inspection and acceptance at
source, and proof ofshipment (e.g., a Government bill of
fading) required to befurnished with the invoice. This
may also be the casewth respect to various contracts for

servi ces.

(b) Due dates based on delivery.

(1) The Pronpt Paynent Act requires paynent to be nade not
|ater than 7 days after the date of delivery of meat and meat
food products, as defined in section 2(a)(3) of the Packers and
St ockyards Act of 1921 (7 U.S.C. 182(3)). Contracts for these
commodi ties should require invoices to befurnished with each
shipment, and payment terms may stipulate that supplies wll
not be deened to bedelivered until the later of the date of

actual delivery or the date of receipt of a proper invoice.
The contracting officer should insert the clause at 352.242-75,

Invoice Paynment, in solicitations and resultant contracts for
the acquisition of meat and neat food products asdiscussed in
this 342.7205-1(b)(1).

(2) The circunstances regarding meats, as described in the
preceding paragraph, also apply to perishable agricultural
coomodities, as defined in section |(4) of the Perishable
Agricultural Commodities Act of 1930 (7 U S.C. 499a(4)), except
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that the required tinme for payment is 10 calendar days after
delivery. This period is subject to changes based on any
anendment to the Perishable Agricultural Conmodities Act of
1930, or any inplementing regulations issued thereunder.
Contracts for these comodities should reguize invoices to be

furnished with each shipnent, and payment terns may Stlﬁulate
that supplies will not be deemed to be delivered until the

| ater of the day of actual delivery or th= date of receipt of
a proper invoice. The contracting “officer should insert the
clause at 352.242-76, | nvoi ce Paynment, in solicitations and
resultant contracts for the acquisition of perishable agricul-
tural commodities as discussed in this 342.7205-1(b)(2).

(c) Recurring paynents under |eases of real property.

Leases of real property usually provide for ﬁaynent in arrears
ofa fixed amount, due on the first day of each nonth. Paynent
terms should provide that paynent is due on a workday early in
the nonth, but not in excess of the fifth workday

(d) Cost-reinbursenent type contracts. The contracting
of ficer should insert the clause set forth at 352.242-77,
| nvoice Paynment, in solicitations for which award ofa cost-
rei mbursement type contract is contenplated and in resultant
cost-reinbursement type contracts.

342.7205-2 | nvoice requirenents.

(a) Basic requirenents of a proper invoice.

(1) Public Law 97-177 provides, in section 6(3), that "an

invoice shall be considered a 'proper invoice' when it con-
tains oris acconpani ed by such substantiating docunentation
(i) as the Director of the Ofice of Managenent and Budget
my require by regulation, and (ii) as the Federal agency

i nvol ved may require by regulation orcontract."'

(2) omBCG rcular A-125 provides that the follow ng data
must be included in an invoice for it to constitute a proper
i nvoi ce:

(i) Nane of the business concern and invoice date.

(ii) Contract nunber, or other authorization for delivery
of property or services.



HHS Part 342 - Contract Administration Page 7

Acqui sition Mnual
HHS Transmttal 84.01 (4/1/84)

Payments to Contractors

(iii) Description, price, and quantity of property and
services actually delivered or rendered.

(iv) Shipping and paynent terms.

(v) Nane (where practicable), title, phone nunber, and
complete mailing address of responsible official to whom
paynent is to be sent.

(vi) Other substantiating docunentation or infornation
as required by the contract.

(b) Invoice requirenents clause. The contracting officer
should insert the clause set forth at 352.,242-78, |nvoice
Submi ssion, in nonexenpt solicitations and contracts (see
342{17203)' The clause may be nodified to provide for agency
needs.

342,7205-3 Receiving reports.

(a) Enployees responsible for the inspection and acceptance
-of propert%/ or services areto conplete their actions and
forward the necessary paperwork to the fiscal office within 5
Government working days of the receipt of the property or
rendering of the service, or upon conpletion of special contract
requirements, e.g., installation or testing.

(b) Programmatic review of invoices will be conpleted by the
project officer and forwarded to the contracting officer wthin
five calendar days of their receipt.

(c) The above enployees must inform the contracting officer,
prior to award, of any extraordinary inspection/review require-
nments that may not allow for their effort to be conpleted
wthin the five day period so that these requirements may be
included in the contract.

~(d) The contracting officer shall ensure that the contract
file contains adequate docunentation to substantiate the basis
for extraordi nary inspection/review requirenents.

(e) Receiving reports for property nust include:

(1) Contract or other authorization nunber.
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(2) Nane of contractor.

(3) Product or service description

(4) ouantities received and accepted, if applicable.
(s) Date(s) property or services were accepted.

éG) Signature, printed name, title, phone nunber, and nailing
address of the designated receiving official.

342.7205-4 Processing invoices.

{a) Subm ssion of 1nvoices.

~ (1) The "Invoice Subm ssion" article of the contract shall
instruct the contractor where all invoices will be submtted.

(2) Normally, the invoice will be submtted directly tothe
fiscal office. | mredi ately upon receipt, the paynent officer
shall date stanp and review the invoice to determne whether it
IS proper. If the invoice contains an apparent error, defect,
or inpropriety, witten notification shall be given to the
contractor as early as possible but in noevent |later than 15
cal endar days of the receipt of the invoice (3 days for neat or
meat food products and 5 days for perishable agricultural
comuodi ties).

(3) If the invoice is considered proper, the paynent officer
shall place it in a system where periodic followup action can
be taken and forward a copy to the contracting officer if
hi s/ her approval is required ‘before payment can be made so that
the contracting officer caa return the approved invoice in
sufficient tinme for payment to be made by the payment due date.
In the latter case, close coordination is essential between the
paying office andthe approving official

- (41 Fiscal and contracting officers may agree to allow for
invoices requiring contracting officer approval to be submt-
ted by the fiscal office directly to the project officer for
review and subsequent submssion to the contracting officer for
approval . If a receiving report or invoice requiring contrac-
ting officer approval is not received in the fiscal office when
due, the paynent officer will request inmmedi ate subm ssion from
the responsible office.
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(5) OPDIVs, STAFFDIVs and regional offices may elect to require
contractors to submit invoices directly to the contracting officer for
processing. However, when this option is used, the OPDIV, STAFFDIV, or
regional office shall develop procedures to assure promot approva and
payment of invoices and shall maintain standards against which timely
payment of invoices can be evaluated. These procedures and standards
shall be developed in conjunction with the fiscal office and a copy
shall be submitted through acquisition channels to the Director, Office
of Procurement and Logistics Policy (OPLP) OPAL-0S. The Director, OPLP,
will submit a copy of the procedures and standards to the Director,
Division of Cash Management Policy and Procedures {DCMPP), 0S.

(b) Receipt and processing invoices by the contracting officer.

(1) Immediately upon receipt, the contracting officer shall date
stamp each invoice and review it to determine if the submission is in
accordance with the terms of the contract. This date will establish the
payment due date or defective invoice notification date when the
contracting office is identified as the designated payment office.

(2) When the contract identifies the contracting office as the
designated payment (approval) office and a submission is deficient, the
contracting officer shall give the contractor written notice of the
apparent error, defect, or-impropriety within 15 calendar days of the
receipt of the invoice (3 days for meat or meat food products and 5 days
for perishable agricultural commodities). A copy of the notice will be
submitted to the fiscal office. However, payment of an invoice should
not be delayed because a minor amount is in question. Generally, a
minor amount is considered to be less than 10% of the invoiced amount.
The contractor should be informed of the problems in writing and, if
appropriate, the amount deleted from the invoice and payment made. The
contract file should be documented as to the action taken.

(3) The contracting officer, with assistance from the project
officer, must insure that payments are commensurate with technical

progress under the contract.

(4) With respect to contracts where the work is budgeted by phase or
task, payment to the contractor shall be limited to the amount specified



HHS Part 342 « Contract Administration Pape 10

Acquisition Manual
HHS Transmittal 85.01 {4/1/85)

Payments to Contractors

for each phase or task. Approval of invoices is thus controlled by
these incremental limitations. Special care should be exercised to
assure payments are not made prematurely, e.g., when authorizations to
proceed to subsequent tasks are contingent upon approval of the prior
task. It is, therefore, mandatory that those contracts susceptible to
phasing require billing and financial reporting by tasks or phases.

(5) The Fixed-Fee clause prescribed at FAR 52.216-8 provides that
after payment of 85% of the fixed-fee the contracting officer may
withhold further payment of fee, within specified limits, only if he/she
considers withholding necessary to protect the interests of the
Government. Fees shall not be withheld unless the contracting officer
makes a determination that such action i1s in the best interest of the
Government and informs the contractor in writing of the reasons for
withholding within the time periods set forth in (2) above. A copy of
the notification shalt be submitted to the fiscal office.

(6) The Allowable Cost and Payment clause prescribed at FAR 52.216-7
requires the contracting officer to make payment in amounts determined
. to be allowable. The contracting officer shall notify a contractor in
writing, within the time periods set forth in (2) above, of any
determination to withhold costs. Notification shall be made orally and
confirmed in writing if it cannot be made timely. A copy of the
notification shall be submitted to the fiscal office. The contracting
officer shall follow the procedures in FAR 42.801 if, during the course
of contract performance, costs are withheld because they are determined
to be unallowable (see FAR 31.001). The notice of intent to disallow
costs shall contain the appropriate elements set forth in FAR 42.801(c).

(7) . When a contract requires payment to be made within 30 days after
receipt of a proper invoice, the contracting officer shall submit the
approved invoice to the fiscaloffice-no later than sixteen (16)
calendar days from receipt of a proper invoice by the designated payment
office. However, when a contract provides for a payment due date other
than 30 days after receipt of a proper invoice, and if contracting
officer approval of the invoice is required before payment can be made,
the contracting officer shall reach agreement with the fiscal office
prior to award as to when the iInvoice must be received in the designated
payment office.
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(8) Wen an invoice offers a financially advantageous discount,
the contracting officer shall submt the approved invoice tothe
fiscal office in sufficient time to insure paynent wthin the
discount period. The fiscal office is responsible for determning
if a discount is financially advantageous to take in accordance

with Federal Cash Managenment Cuidelines.
(c) Alternative procedures for invoice processing.

In the event an OPDIV, STAFFDIV, or regional office is consis-
tently unable to meet the prior review and approval requirenents,
it may submit an alternative plan to the Assistant Secretary
for Management and Budget for approval that provides for:

(1) Subm ssion of SF-1166, Voucher and Schedul e of Paynents,
to the Treasury Departnent to allow for payment to be made when
due or wthin the discount period:

(2) Review by the project officer and approval by the con-
tracting officer of the invoice within 15 days after paynent;

{3) Any necessary adjustnments in the subsequent voucher
paynments; and

(4) Paynent of conpletion and final vouchers only after
approval by the contracting officer.

The plan nmust explain why the OPDIV, STAFFDIV, or reyional
office is unable to meet the review and approval period. All
approved alternative paynent plans wll be subject to periodic
review and reevaluation.

342.7205-5 Interest penalty paynents.

(a) An interest penalty wll be determned and paid autona-
tically by the fiscal office when all of the follow ng condi-
tions are net:

(1) There is a contract or purchase order with a business
concern which contains the Interest on Overdue Payments clause

set forth in 352,242=-72.

(2) Federal acceptance of property or services has occurred
and there is no disagreenent over quantity, quality, or other.

~ontract provisions.
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(3) A proper invoice has been received (except where no
invoice is required, e.g., sone periodic |ease payments) or the
activity fails to give notice that the invoice is not proper
within 15 days of receipt of an invoice (3 days for meator
meat food products, and 5 days for perishable agricultural
comodi ties).

(4) Paynent is nade to the business concern morethan 15
days after the due date (3 days for meat or neat food products,
and s days for perishable agricultural conmodities).

(b) An interest penalty for contracts containing the
Interest on Overdue Payments clause set forth at 352.242-72
wll also bepaid if an activity takes a discount after the
di scount period has expired, and fails to correct the under-
payment, W thin 15 days of the expiration ofthe discount
period (3 days for meat and neat food products, and 5 days
for perishable agricultural conmodities).

+(e) Interest penalties are not required when paynent is

del ayed because of a disagreenent between a Federal agency and
a business concern over the anmount of the paynent or ot her

I ssues concerning conmpliance with the terms of a contract: nor
are they required when paynents are made solely for financing
purposes, or for a period when amounts are wthheld tenporarily
I n accordance with the contract. Cainms concerning disputes,
and any interest that may be payable with respect to the period
while the dispute is being settled, will beresolved in accord-
ance with the provisions in the Contract Disputes Act of 1978
(41 u.s.C. 601 et seq.).

342.7206 Method of payment.
342.7206-1 Ceneral .

(a) The Departnment of the Treasury has initiated a program
to make contract paynents by wire transfer through the Treasury
Fi nancial Communications Sysem (TFCS). During its initial
phases, paynents will be nmade by both checkand wire transfer.
The determ nation of the method of paynment will bedirected by
the Departnent of Treasury through establishment of a vendor
paymantoI amount threshold above which TFCS paynments w |l be
required.
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(b) Procedures for processing paynents through the TFCS may
be found in Chapter 2500, Part 4, Volune 1, of the Treasury
Fiscal Requi renents Manual .

(c) To accommodate paynents by either of the paynment nethods
discussed in paragraph (a) of this section, it is necessary
that the check paynent address and appropriate bank account
information be obtained from Government contractors. The
contract clause discussed at 342.7206-2 is designed to elicit
the necessary infornation.

342.7206-2 Met hod of paynent.

(a) The contracting officer shall insert the clause set
forth at 352,242-79, Method of Payment, in each solicitation
and contract to give the Governnent the option to pay by check
or wire transfer and require contractors to furnish the address
where check paynments should be sent and the appropriate bank
account information needed to acconplish wre transfers.

(b) The office making paynent shall beidentified in the
Method of Paynent clause as the office designated to receive
payment information. Payment information on assigned contracts
wi Il be obtained from the assignee by the office making paynent
if the contractor is unable to obtain it from the assignee.

342.7206-3 Coordination with paying offices.

The office designated to receive payment information shall
establish procedures for handling the information and appro-
priate internal controls to preclude release of the information

to wunauthorized individuals. If the docunented information is
not received within five working days after it is due, the
payment officer wll request the contracting officer to require

the contractor to submitthe information in sufficient tinme to
avoid a delay in paynment.
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345. 370 Providing Government property (in general).

(a) A contractor may be provided Covernnent property or
allowed to acquire such property at Governnent expense upon

determ nation that:

(1) No practicable or economcal alternative exists; e.g.,
acquisition from other sources, utilization of subcontractors,
rental of property, or nodification of program project re-

qui renents, etc.;

(2) The Governnent receives adequate consideration for
providing the property; or

~ (3) Furnishing Governnent proper%% IS Iikely to result
in substantially lower cost to the CGovernment for the itens
produced or services rendered when all costs involved (e.g.,
transportation, installation, nodification, maintenance, etc.)
are conpared wth the cost to the Government of the contrac-
"tor's use of privately-owned property.

(b) The determnation that it is necessary to provide a
contractor or subcontractor with property will be mde by the
CPptta?tlng officer wwth the advice ofthe agency property
officia

(¢) If the program office is aware, prior to the subm ssion
of the request for contract, that it wll be necessary to

provide prospective contractors wth property, a witten justi-
fication nust acconpany the request for contract tothe contrac-

ting activity.
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345.405 Contracts with foreign governnents orinternational
or gani zati ons.

Upon the request of a foreign government or international
organi zation, or a contractor certifying that it is acting
on behalf of a foreign governnment or international organiza-
tion, the contracting officer, wth advice from the agency
property official cognizant of Government property |ocated
In the United States, its possessions, or Puerto R co, may
give witten approval for its use wthout charge on contracts

or subcontracts thereunder if:

ﬁ%) The foreign government or international organization
wou be authorized to place the contract with the activity
concerned under the Foreign Assistance Act of 1961, as

amended, or such use is authorized by an agreenment with the

foreign government:

~(b) The foreign governnent's placement of the contract
directly with the contractor is consistent with the best
interests ofthe United States;

(c¢) It appears that the foreign government wll place the
contract with the contractor whether or not useis authorized,
and no conpetitive pricing advantage wll accrue to the contrac-
tor by virtue of its use;

(d8) The contractor agrees that no charge for the use of the
property .will be included in the é)rl ce charged the foreign
government under the contract; an

(e) The use will not interfere with foreseeable requirenments
of the United States.
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352.202-1 Definitions.

Insert the following clause in all solicitations and resultant
contracts instead of the clause in FAR 52.202-1, except when
contenplating (a) a fixed price research and devel opnent contract
that is expected to be $2,500 or less, or (b) a purchase order.

DEFI NI TIONS (APR 1984)

(a) The term "Secretary" or "Head of the Agency" (also
called "agency Head") neans the Secretary, Under Secretary,
or any Assistant Secretary, Admnistrator or Conm ssioner,
of the Department of Health and Human Services: and the term
"his/her duly authorized representative" means any person,
persons, or board authorized to act for the Secretary.

(b) The term "Contracting Officer" means a person with the
authority to enter into, admnister, and/or termnate
contracts and makerel ated determinations and findings. The
term includes certain authorized representatives of the
Contracting Officer acting within the limts of their
authority as delegated by the Contracting Oficer.

(c) The term "Project Officer" neans the person representing
the Governnent for the purpose of technical, rmmtorlnc};1 of
contract performance. he Project Oficer is not authorized
to issue anyinstructions or directions which effect any
increases or decreases in the scope of work or which would
result in the increase Or decrease of the price of this
contract or a change in the delivery dates or performnce
period of this contract.

de) The t er m"Department® neans the Department of Health and
uman  Servi ces.

(e) Except as otherwise provided in this contract, the term
“subcontract® i ncl udes purchase orders under this contract.

(End of clause)
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Alternate | (APR 1984). For cost-reinbursenent contracts other
than purchase orders, delete paragraph (c) above and replace wth
the followng paragraph (c):

(c) The term "Project Officer» means the person representing
the Government for the purpose of technical monitoring of
contract performance. The Project Oficer is not authorized
to issue any instructions or directions which effectany

I ncreases or decreasesin the scope of work or which would
result in the increase or decrease of the cost of this
contract or a change in performance period of this contract.
In addition, the Project Oficer is not authorized to
receive or act upon the Contractor's notification of a
revised cost estimate pursuant to the Limtation of Cost or
Limtation of Funds clause of this contract.

352.215-12 Restriction on Disclosure and Use of Dat a.

Insert the followng provision in all requests for proposals,
and all requests for quotations other than those forinformation
or planning purposes. This provision shall be used inlieu of
the provision in FAR 52.215-12.

RESTRI CTI ON ON DISCLOSURE AND USE OF DATA (APR 1984)

The proposal submtted in response to this request may ,
contain data (trade secrets; 'business data, e.g., commercial
information, financial information, and cost and pricing
data: and technical data) which the offeror, including its
prospective subcontractor(s?], does not want used or
disclosed for any purpose other than for evaluation of the
proposal. The use and disclosure of any datamay be so
restricted, provided, that the Governnent determnes that
the data is not required to be disclosed under the Freedom
of Information Act, 5 U.s.C. 552, as anmended, and the

of feror marks the coversheet of the proposal with the
following legend, specifying the particular portions of the
proposal which are to be restricted in accordance wth the
conditions of the legend. The Government's determnation to
w thhold or disclose a record wll be based upon the
particular circunmstances involving the record in question
and whether the record may be exenpted from disclosure under
the Freedom of Information Act:
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Unl ess disclosure is required by the Freedom of Infornation
Act, 5 U S C 552, as anended, (the Act) as determ ned by
Freedom of Information (FOX) Oficials of the Department of
Heal th and Human Services, data contained in the portions of
this proposal which have been specifically identified by
page nunber, paragraph, etc. by the offeror as containing
restricted information shall not be used or disclosed except
for evaluation purposes.

The offeror acknow edges that the Department nmay not be able
to withhold a record (data, docunent, etc.) nor deny access
to a record requested pursuant to the Act and that the
Department's Fol Oficials must nake that determnation.

The offeror hereby agrees that the Government is not liable
for disclosure if the Departnent has determned that
disclosure is required by the Act.

If a contract is awarded to-the offeror as a result of, or
in connection with, the subm ssion of this proposal, the
Governnent shall have the right touse or disclose the data
to the extent provided in the contract. Proposal s not
resulting in a contract remain subject to the Act.

The offeror also agrees that the Governnent is not Iliable
for disclosure or use of unmarked data and may use or
disclose the data for anmy purpose, including the release of
the information pursuant to requests under the Act.

The data subject to this restriction are contained in pages
(insert page numbers, paragraph designations, etc. or other
i dentification).

In"addition, the offeror should mark each page of data it
wi shes to restrict with the follow ng |egend:

~"Use or disclosure of data contained on this page is
subject to the restriction on the cover sheet of this
proposal or quotation.”

Offerors are cautioned that proposals submtted with
restrictive legends or statenents differing in substance
from the above |egend may not be considered for award. The
Government reserves the right to reject any proposal
submtted with a nonconformng |egend.

(End of Provision)
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352.215-72 Pre-Proposal Conference.

If a pre-proposal conference is to be held as indicated in FAR
15.409, insert the followng provision in the affected solicita=-
tation:

PRE- PROPCSAL  CONFERENCE  ( APR 1984)

A pre-proposal conference will be held wth prospective
offerors at (insert local prevailing tinme) on (insert date)
in room (insert room nunber) at (insert nane and |ocation of

bui | di ng) .

The pre-proposal conference will be held for the purpose of
provi di ng information concerni ng the Governnent's
requirements which may be helpful in the preparation of
proposal s and for answering any questions which you have
regarding this solicitation.

The success of this type of conference depends largely on
the leadtime available to the Governnent forresearch in
connection with questions submtted by prospective offerors.
Therefore, you are requested to mail witten questions
concernin a_n%/_ areas of uncertainty which, in your opinion,
require clarification or correction, in sufficient time to
be received on or before (insert date).

Your questions should be submtted to the Contracting
Oficer, (insert name of Contracting Oficer), and the
envel ope should be marked "Pre-Proposal Conference, RFP No.
(insert number of RFP).™ A set of questions and answers
wll Dbe furnished to all prospective offerors whether or not
they are in attendance.

Because of space limitations, each prospective offeror wll
be limted to a total of (insert number) representatives.

Attendance at the pre-proposal conference is reconmended:
however, attendance is not a prerequisite for proposal
submssion and will not be considered a factor in proposal
eval uati on.

(End of provision)
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352.216-70 Negotiated Overhead Rates-Fixed.

“Insert the followng clause in all cost-reinbursement contracts
W th educational institutions and nonprofit organizations when
fixed rates subject to carry forward adjustments are used.

NEGOTI ATED OVERHEAD RATES-FI XED (APR 1984)

(a) Notwithstanding the provisions of the clause entitled
“Allowable Cost and Paynent, ® the allowable indirect costs
under this contract shall be obtained by applying negotiated
fixed overhead rates for the applicable period(s) to bases
agreed upon by the parties, as specified below A

negoti ated fixedrate(s) is based on an estimte ofthe
costs which will be incurred during the period for which the
rate(s) applies. Wwen the application of the negotiated
fixed rates against the actual bases during a given fiscal
period produces an anount greater or less than the indirect
costs determned for such Penod, such greater or |esser
amount(sj Wi ll be carried forward to a subsequent period.

(b) The Contractor, as soon as possible but no [ater than
siXx months after the close of its fiscal year, or such other
Perlod as may be specifiedin the contract, shall submt to
he Secretary or the duly authorized representative, with a
copy to the cognizant audit activity, a proposed fixed
overhead rate or rates based on the Contractor's actual cost
experience during the fiscal year, including adjustnent, if
any, for amounts carried forward, together wth supporting
cost data. Negotiation of fixed overhead rates, includin
carryforward adjustments, if any, by the Contractor and the
Secretary, or the duly authorized representative, shall be
undertaken as pronptly as practicable after receipt of the
Contractor's proposal.

(c) Allowability of costs and acceptability of cost
al location nethods shall be determned in accordance wth
Part 31 of the Federal Acguisition Regulation (FAR) as in
effect on the date of this contract.

(d) The results of each negotiation shall be set forth in an
amendment to this contract,” which shal| specify: (1) The
agreed fixed overhead rates, (2) the bases towhich the
rates apply, (3) the fiscal year, unless the parties agreed

to a different period, for which the rates apply, and (4)
the specific items trepted as direct costs or any changes in
the items previously agreed to be direct costs.
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(e) Pending establishnent of fixed overhead rates for any
fiscal year or different period agreed to by the parties,
the Contractor shall be reinbursed either at the rates fixed
for the previous fiscal year or other period or at billing
rates acceptable to the Contracting Oficer, subject to
appropriate adjustment when the final rates for that fiscal
year or other period are established.

(f) Any failure of the parties to agree on any fixed
overhead rate or rates or to the anmount of any carryforward
adj ustment under this clause shall not be considered a

di spute concerning a question of fact for decision by the
Contracting Oficer within the nmeaning of the "Disputes"
clause ofthis contract. |f for anﬁ/ Iscal year or other
period specified in the contract, the parties fail to agree
to a fixed overhead rate or rates, it is agreed that the

al lowable indirect costs wunder this contract shall be
obtained by appl yi ng negotiated final overhead rates in
accordance with the terns of the "aAllowable Cost and
Payment" clause set forth in FAR 52.216-7, as in'effect on
the date of this contract.

(g) Subm ssion of proposed fixed, provisional, and/or final
overhead rates, together with appropriate data in support
thereof, to the Secretary or the duly authorized
representative and agreements on fixed, provisional, and/or
final overhead rates entered into between the Contractor and
the Secretary or the dul({/ aut horized representative, as

evi denced by Negotiated erhead Pate Agreenents signed by
both parties, shall be deemed to satisfy the requirenents of

paragraphs (b), (d), and (e), of this clause.
(End of clause)
352.216-72 Additional Cost Principles.
As prescribed in 316.307(j), insertthe follow ng clause in all

solicitations and resultant cost-reinbursenent contracts wth
nonprofit  organizations, as identified in oMB Circular A-122
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ADDI TI ONAL COST PRI NCI PLES (OCT 90)

(a) Bid and proposal costs. (1) Bid and proposal costs
are the immediate costs of preparing bids, proposals, and
applications for potential Federal and non-Federal con-
tracts, grants, and agreenments, including the devel opnent
of scientific, cost, and other data needed to support the
bi ds, proposals, and applications.

(2) Bid and loroposal costs of the current accounting
period are allowable as indirect costs.

(3) Bid and proposal costs of past accounting periods
are unallowable In the current period. However, if the
organi zation's established practice is to treat these
costs by sone other method, they nmay be accepted if they
are found to be reasonable and equitable.

(4) Bid and proposal costs do not include independent
research and devel opnent costs covered by the follow ng
paragraph, or preaward costs covered by paragraph 33 of
Attachnent B to OVMB Gircular A-122.

m ;ngm%unwp_m&
1) I'ndependent research and development i S research and

devel opment conducted by an organization which is not
sponsored by Federal or non-Federal contracts, grants,
or other agreenents.

(2) Independent research and devel opment shall be
allocated its proportionate share of indirect costs
on the sanme basis as the allocation of indirect costs
to-sponsored research and devel opnent.

(3) The costs of independent research and devel opment,
including its proportionate share of indirect costs, are
unal | owabl e.

(End of clause)
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352,.224-70 Confidentiality of Information.

The followng clause is covered by the policy set forth in
Subpart 324.70 and is to be used in accordance with the
instructions set forth in 324.7004.

CONFI DENTIALI TY OF | NFORMATION (APR 1984)

a) Confidential information, as used in this clause, means
(1) information or data of a personal nature about an
individual, or (2) proprietary information or data submtted
by or pertaining to an institution or organization.

(b) In addition to the types of confidential information
describedin (a)(l) and (2) above, information which m ght
require special consideration with regard to the timng of
its disclosure may derive from studies or research, during
which public disclosure of prelimnary unvalidated findings
could create erroneous conclusions which mght threaten
public health or safety if acted upon.

(cy The Contracting Officer and the Contractor may, by
nutual consent, identify elsewhere in this contract specific
information and/or categories of information which the
Government will furnish to the Contractor or that the
Contractor is expected to generate which is confidential.
Simlarly, the Contracting Oficer and the Contractor may,
by mutual consent, |d_ent|f¥] such confidential information
from time to time during the performance of the contract.
Failure to agree will be settled pursuant to the "Disputes"

cl ause.

(d) If it is established elsewhere in this contract that
information to be utilized under this contract, or a portion
thereof, i s subject to the Prlvac%/, Act, the Contractor wll
fol low the rules and procedures of disclosure set forth in
the Privacy Act of 1974, 5 D.S.C. 552a, and inpl enenting
regulations” and policies, wth respect to systens of records

determned to be subject to the Privacy Act.

(e) Confidential information, as defined in (a)(l) and (2)
above, that is information or data of a personal nature
about an individual, or proprietary information or data

submtted by or pertainintho_an Institution or _
organi zation, shall not De disclosed withoutthe prior

witten consent of the individual, institution, or
or gani zati on.
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(f) Witten advance notice of at least 45 days wll be
provided to the Contracting Oficer of the contractor's
Intent to release findings of studies or research, which
have the possibility of adverse effects on the public or the
Federal agency, as described in (b) above. If the .
Contracting Oficer does not pose any objections inwiting
wWithin the 45-day period, the Contractor may proceed wth
di scl osure. Di sagreements not resolved by the Contractor
and the Contracting officer will be settled pursuant to the
"Disputes" cl ause.

(g) Wenever the Contractor is uncertain with regard to the
proper handling of material wunder the contract, or if the
material in question is subject to the Privacy Act or is
confidential information subject to the provisions of this
clause, the Contractor should obtain a witten determnation
from the Contracting Oficer prior to any release,
disclosure, dissemnation, or publication.

(h) Contracting Oficer determnations wll reflect the
results of internal coordination with appropriate program
and legal officials.

(i) The provisions of paragraph (e) of this clause shall
not apply when the information is subject to conflicting or
overlapping provisions in other Federal, State or 1local
laws.

(End of clause)

352.228-7 Insurance - Liability to Third Persons.

As prescribed in 328.311-2, contracting officers shall include

the following clause in all cost-reinbursenent contracts, in lieu

of

the clause at FAR 52.228-7:

| NSURANCE « LIABILITY TO TH RD PERSONS (DEC 1991)

(a)(l) Except asprovided in subparagraph (2) imediately
followmng, or in paragraph (h) of this clause (if the clause
has a paragraph (h)), the Contractor shall provide and

mai ntain workers' conpensation, enployer's liability,
conprehensive general [iabili _t?/_ (bodily injury),
conprehensive autonobile liability (bodily injury and
property damage) insurance, and ‘'such other insurance asthe
Contracting efficer mayrequire under this contract.
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(2) The Contractor may, Wth the approval of the
Contracting Officer, maintain a self-insurance program
provided that, with respect to workers' conpensation, the
Contractor is qualified pursuant to statutory authority.

(3) Al insurance required by this paragraph shall be in a
form and amount and for those periods as the Contracting
Oficer may require or approve and with insurers approved by
the Contracting O ficer.

(b? The Contractor agrees to submt for the Contracting
Officer's approval, to the extent and in the manner required
by the Contracting Officer, any other insurance that is
maintained by the Contractor in connection wth performance
of this contract and for which the Contractor seeks

rei mbur senent .

(c) Except as provided in paragraph (h) of this clause (if
the clause has a paragraph (h)), the Contractor shall be
reimbursed -

(1) For that portion (i) of the reasonable cost of
insurance allocable to this contract, and (ii) required or
approved under this clause; and

(2) For certain liabilities (and expenses incidental to
such liabilities) to third persons not conpensated by
insurance or otherwise within the funds available under the
Limtation of Cost or the Limtation of Funds clause of this
contract. These liabilities must arise out of the
performance of this contract, whether or not caused by the
negligence of the Contractor or of the Contractor's agents,
servants, or enployees, and nust be represented by final
judgnents or settlements approved in witing by the

CGover nnent . These liabilities are for =

(i) Loss of or damage to property (other than property
owned, occupied, or used by the Contractor, rented to the
Contractor, or in the care, custody, or control of the
Contractor): or

(ii) Death or bodily injury.

(d) The Governnent's liability under paragraph (c) of this
clazse is limted to the amounts reflected in final
sudgments, or settlements approved in witing by the
Goverrw-.nt, but i no event to exceed the funds avail able
under +%e Timita:ion of cost or Limtation of Funds clause




HHS Part 3s2-solicitation Provi sions and Page 11
Contract C auses

Acqui sition Mnual

HHS Transmttal 92.01 (4/30/92)

Texts of Provisions and C auses

of this contract. Nothing in this contract shall be
construed as inplying that, at a |ater date, the CGovernnent
will request, or the Congress wll appropriate, funds